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IN THE SUPREME COURT OF THE
STATE OF IDAHO

ASBURY PARK, LLC., an Idaho limited
liability company; and JOHN ESPOSITO,
an individual,
Plaintiffs-CounterdefendantsRespondents-Cross-Appellants,
-vsGREENBRIAR ESTATES HOMEOWNER'S
ASSOCIATION, INC., an Idaho non-profit
corporation,
Defendant-CounterclaimantAppellant-Cross-Respondent,
And
DEBRA HOBBS a/k/a DEBBIE HOBBS, an
individual d/b/a ACTION ASSOCIATION
MANAGEMENT COMPANY,
Defendants-Counterclaimants.
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Supreme Court No. 37556

Appeal from the Third Judicial District, Canyon County, Idaho.
HONORABLE THOMAS J. RYAN, Presiding

Michelle R. Points, HAWLEY TROXELL ENNIS & HAWLEY, LLP.,
P. 0. Box 1617, Boise, Idaho 83701-1617
Attorney for Appellant
David M. Penny, COSHO HUMPHREY, LLP.,
P. 0. Box 9518, Boise, Idaho 83707-9518
Attorney for Respondents
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Case: CV-2008-0009740-C Current Judge: Thomas J Ryan

Asbury Park Neighborhood Homeowners, etal. vs. Greenbriar Estates Homeowners Association, etal.
Asbury Park Neighborhood Homeowners, John Esposito vs. Greenbriar Estates Homeowners Association, Debra
Hobbs, Action Association Management Company
Other Claims
Judge

Date
9/17/2008

New Case Filed-Other Claims

Thomas J Ryan

Summons Issued x 2

Thomas J Ryan

Filing: A - Civil Complaint for more than $1,000.00 Paid by: Penny, David Thomas J Ryan
M (attorney for Asbury Park Neighborhood Homeowners) Receipt number:
0338464 Dated: 9/17/2008 Amount: $88.00 (Check) For: Asbury Park
Neighborhood Homeowners (plaintiff)
Affidavit Of Service (fax)

Thomas J Ryan

Affidavit Of Service (fax)

Thomas J Ryan

Answer

Thomas J Ryan

Filing: 17 - All Other Cases Paid by: Points, Michelle R (attorney for
Greenbriar Estates Homeowners Association) Receipt number: 0342844
Dated: 10/7/2008 Amount: $58.00 (Check) For: Greenbriar Estates
Homeowners Association (defendant)

Thomas J Ryan

10/14/2008

Request For Trial Setting (fax)

Thomas J Ryan

10/22/2008

Order to File Stipulated Trial Dates

Thomas J Ryan

9/30/2008
10/7/2008

10/27/2008

Notice Of Service (fax)

Thomas J Ryan

12/4/2008

Notice of compliance (fax

Thomas J Ryan

2/4/2009

Notice Of Compliance (fax)

Thomas J Ryan

2/19/2009

Notice Of Taking Deposition Duces Tecum of Debbie Hobbs

Thomas J Ryan

Notice Of Taking Deposition Duces Tecum

Thomas J Ryan

Notice Of Taking Deposition Duces Tecum of Phil Brown

Thomas J Ryan

Notice Of Taking Deposition Duces Tecum of Sula Wasbrough

Thomas J Ryan

Notice Of Service (fax)

Thomas J Ryan

Notice Of Service (fax)

Thomas J Ryan

Motion for Leave to File Amended Answer and Counterclaim

Thomas J Ryan

Memorandum in Support of Motion for Leave to File Amended Answer and
Counterclaim

Thomas J Ryan

Notice Of Hearing 5-14-09

Thomas J Ryan

Hearing Scheduled (Motion Hearing 05/14/2009 09:00 AM) to file
amended answ and counterclaim

Thomas J Ryan

4/7/2009

Stipulated Trial Dates (fax)

Thomas J Ryan

4/10/2009

Hearing Scheduled (Pre Trial 08/19/2010 11 :00 AM)

Thomas J Ryan

Hearing Scheduled (Jury Trial 09/13/2010 09:00 AM) 10 day jury trial

Thomas J Ryan

3/20/2009
4/6/2009

Order Setting Case

Thomas J Ryan

4/17/2009

Notice Of Service (fax)

Thomas J Ryan

4/28/2009

Notice Of Service (fax)

Thomas J Ryan

5/6/2009

Pltf's Memorandum in opposition to def's motion for leave to file amended
answer and counterclaim

Thomas J Ryan

5/11/2009

Reply to Plaintiffs' Memorandum in Opposition to Defendants' Motion for
Leave to File Amended Answer and Counterclaim (fax)

Thomas J Ryan

5/15/2009

Order (from 5-14-09 hearing

G.D. Carey

6/2/2009

Amended Answer, Counterclaim and Demand for Jury Trial

Thomas J Ryan

000001

Date: 6/14/2010

dicial District Court - Canyon Count

Time: 10:16 AM
Page 2 of 5

User: RAI\JDALL

ROA Report
Case: CV-2008-0009740-C Current Judge: Thomas J Ryan

Asbury Park I\Jeighborhood Homeowners, etal. vs. Greenbriar Estates Homeowners Association, etal.
Asbury Park I\Jeighborhood Homeowners, John Esposito vs. Greenbriar Estates Homeowners Association, Debra
Hobbs, Action Association Management Company
Other Claims
Judge

Date
6/9/2009

Reply to Counterclaim (fax)

Thomas J Ryan

6/19/2009

Pit Motion for Partial Summary Judgment

Thomas J Ryan

Pit Memorandum of Costs and Fees in support of Mo for Partial Sum
Judgment

Thomas J Ryan

Statement of Undsputed Facts in Support of Pit mo for Partial Sum
Judgment

Thomas J Ryan

Affidavit of John Esposito in support of Mo for Partial Sum Judgment

Thomas J Ryan

Affidavit of Gregory G Carter

Thomas J Ryan

Affidavit of JAred Sherburne

Thomas J Ryan

Affidavit of Mike E Pearson

Thomas J Ryan

Affidavit of Chandra Thornquist

Thomas J Ryan

Notice Of Hearing on Pit mo for Partial Sum judgment 8-20-09 9:00

Thomas J Ryan

Hearing Scheduled (Motion Hearing 08/20/2009 09:00 AM) Partial Sum
Judgment

Thomas J Ryan

Amended Notice Of Hearing 8-20-09 2:30pm

Thomas J Ryan

Hearing Scheduled (Motion Hearing 08/20/2009 02:30 PM) Partial Sum
Judgment

Thomas J Ryan

Defendant's/Counterclaimants Response to Plaintiffs/Counterdefendant's
Motion for Partial Summary Judgment

Thomas J Ryan

Affidavit of Aaron Randell

Thomas J Ryan

Affidavit of Paul Pelletier

Thomas J Ryan

7/23/2009

8/6/2009

8/13/2009

Affidavit of Michelle R. Points

Thomas J Ryan

Affidavit of Kathy Kinney

Thomas J Ryan

Affidavit of Sula Wasbrough

Thomas J Ryan

Affidavit of Debra Hobbs

Thomas J Ryan

Pint's Reply Memorandum in Suppt of Motn for Partial Summary Jdmt

Thomas J Ryan

Affidavit of John Esposito

Thomas J Ryan

Pint's Motion to Strike Portions of the Affidavits Filed By Defn

Thomas J Ryan

Pint's Memorandum in Suppt of Motn to Strike Portions of Affidavits Filed
by Defn Pursuant

Thomas J Ryan

Notice Of Hearing 8-20-09 2:30 pm Motn to Strike Portions of Affd and
Motn to Short Time

Thomas J Ryan

Motion to Shorten Time for Hearing on Pint's Motn to Strike

Thomas J Ryan

Affidavit of David M Penny in Suppt of Mont to Shorten Time for hearing on Thomas J Ryan
Pint's Motn to Strike

8/17/2009

Opposition to pltf's motion to strike (fax)

Thomas J Ryan

8/18/2009

Plaintiffs' Reply Memorandum in Support of Motion to Strike Portions of
Affidavits Filed by Defendants (fax)

Thomas J Ryan

8/20/2009

Hearing result for Motion Hearing held on 08/20/2009 02:30 PM: Hearing
Held Partial Sum Judgment/ Motn to Strike Portions of Affd and Motn to
Shorten Time - under advisement

Thomas J Ryan
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Date: 6/14/2010

Th'
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User: RAN DALL

udicial District Court - Canyon Count

Time: 10:16 AM

ROA Report
Case: CV-2008-0009740-C Current Judge: Thomas J Ryan

Asbury Park Neighborhood Homeowners, etal. vs. Greenbriar Estates Homeowners Association, etaL
Asbury Park Neighborhood Homeowners, John Esposito vs. Greenbriar Estates Homeowners Association, Debra
Hobbs, Action Association Management Company
Other Claims
Judge

Date
8/20/2009

Hearing result for Motion Hearing held on 08/20/2009 02:30 PM: District
Court Hearing Held
Court Reporter: Kim Saunders
Number of Transcript Pages for this hearing estimated: less than 100

Thomas J Ryan

9/21/2009

Memorandum Decision on Plaintiffs Mo for Partial Summary Judgment

Thomas J Ryan

Order Referring Case for Mediation

Thomas J Ryan

Motion for Reconsideration

Thomas J Ryan

Memorandum in support of Motion for Reconsideration

Thomas J Ryan

10/5/2009

Affidavit of Pam White

Thomas J Ryan

Affidavit of Rodney Emery

Thomas J Ryan

Affidavit of Norman Holm

Thomas J Ryan

Affidavit of Sheila Keim

Thomas J Ryan

Affidavit of John Priester

Thomas J Ryan

Affidavit of Chris Veloz

Thomas J Ryan

Affidavit of Martin Thorne

Thomas J Ryan

Hearing Scheduled (Motion Hearing 11/19/2009 09:00 AM) for
reconsideration

Thomas J Ryan

Notice Of Hearing 11/19/2009 (fax)

Thomas J Ryan

Affidavit david penny (fax)

Thomas J Ryan

10/22/2009

Response to Order Referring Case to Mediation (fax)

Thomas J Ryan

11/10/2009

Plaintiff's Memorandum in opposition to defendant's motion for
reconsideration

Thomas J Ryan

11/17/2009

Defendant/Counterclaimant Greenbriar Estates Homeowners' Association
lnc.'s Memorandum in Reply to Plaintiffs' Opposition to Its Motion for
Reconsideration (fax)

Thomas J Ryan

11/19/2009

Hearing result for Motion Hearing held on 11/19/2009 09:00 AM:
Held - under advisement

Thomas J Ryan

10/7/2009

Hearing

Hearing result for Motion Hearing held on 11/19/2009 09:00 AM: District
Court Hearing Held
Court Reporter: Kim Saunders
Number of Transcript Pages for this hearing estimated: less than 100

Thomas J Ryan

12/4/2009

Memorandum Decision Upon Defendants' Motion for
Reconsideration-DENIED

Thomas J Ryan

12/9/2009

Mediation Case Status Report

Thomas J Ryan

1/11/2010

Motion for Rule 54(b) Certificate (fax)

Thomas J Ryan

Rule 54(b) Certificate (fax)

Thomas J Ryan

Notice Of Hearing 2/18/10 9:00am (fax)

Thomas J Ryan

Memorandum in Suppt of Motn for Rule 54(b) Certificate (fax)

Thomas J Ryan

Hearing Scheduled (Motion Hearing 02/18/2010 09:00 AM) motn for Rule Thomas J Ryan
54(b) Certificate

1/22/2010

Order on Plaintiffs Motion for Summary Judgment

Thomas J Ryan

2/3/2010

Plaintiff's Motion for constructive trust and turnover order

Thomas J Ryan

Memorandum In support of motion

Thomas J Ryan

000003

Date: 6/14/201 O
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User: RANDALL

udicial District Court - Canyon Count

Time: 10:16 AM

ROA Report
Case: CV-2008-0009740-C Current Judge: Thomas J Ryan

Asbury Park Neighborhood Homeowners, etal. vs. Greenbriar Estates Homeowners Association, etal.
Asbury Park Neighborhood Homeowners, John Esposito vs. Greenbriar Estates Homeowners Association, Debra
Hobbs, Action Association Management Company
Other Claims
Judge

Date
2/3/2010

Affidavit of john esposito

Thomas J Ryan

Affidavit of david penny

Thomas J Ryan

Notice Of Hearing 2/18/2010

Thomas J Ryan

2/10/2010

Pint's Memorandum Opposition to Defn's Motn for Rule 54(b) Certificate

Thomas J Ryan

2/16/2010

Reply to Plaintiffs' Opposition to Greenbriar Homeowners' Motion for Rule
54(b) Certificate (fax)

Thomas J Ryan

Greenbriar Homeowners' Opposition to Plaintiffs' Motion for Constructive
Trust and Turnover Order (fax)

Thomas J Ryan

Hearing result for Motion Hearing held on 02/18/2010 09:00 AM:
Held D'S MOTN FOR 54(B)/ pltf motn constructive trust - under
advisement

Thomas J Ryan

2/18/2010

Hearing

Hearing result for Motion Hearing held on 02/18/2010 09:00 AM: District
Court Hearing Held
Court Reporter: Kim Saunders
Number of Transcript Pages for this hearing estimated: less than 100

Thomas J Ryan

Memorandum Decision Upon Defendants Motion for 54 (b) Certificate and
Certification

Thomas J Ryan

Memorandum Decision Upon Pit Motion for Constructive Trust and
Turnover Order

Thomas J Ryan

3/15/2010

Notice Of Service

Thomas J Ryan

3/26/2010

Final Judgment

Thomas J Ryan

3/12/2010

Hearing result for Jury Trial held on 09/13/201 O 09:00 AM:
Vacated 10 day jury trial
Hearing result for Pre Trial held on 08/19/201 O 11 :00 AM:
Vacated

Hearing
Hearing

Thomas J Ryan
Thomas J Ryan

Civil Disposition entered for: Greenbriar Estates Homeowners Association, Thomas J Ryan
Defendant; Asbury Park Neighborhood Homeowners, Plaintiff. Filing date:
3/26/2010
3/29/2010

3/31/2010

4/5/2010

Pltfs Motion for leave to file amended complaint

Thomas J Ryan

Memorandum in support of motion

Thomas J Ryan

Notice Of Hearing 4/15/2010

Thomas J Ryan

Hearing Scheduled (Motion Hearing 04/15/2010 09:00 AM) pltf motn
amend complaint

Thomas J Ryan

Case Status Changed: Closed pending clerk action

Thomas J Ryan

Filing: L4 - Appeal, Civil appeal or cross-appeal to Supreme Court Paid
by: Points, Michelle R (attorney for Greenbriar Estates Homeowners
Association) Receipt number: 0021866 Dated: 3/31/2010 Amount:
$101.00 (Check) For: Greenbriar Estates Homeowners Association
(defendant)

Thomas J Ryan

Notice of Appeal

Thomas J Ryan

Appealed To The Supreme Court

Thomas J Ryan

Bond Posted - Cash (Receipt 21868 Dated 3/31/2010 for 300.00) $100 for
clerks record $200 for reporters transcript

Thomas J Ryan

Amended Final Judgment

Thomas J Ryan

Order Vacating Hearing

000004

Thomas J Ryan

Date: 6/14/2010
Time: 10:16 Al\!1
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User: RANDALL

udicial District Court - Canyon Count
ROA Report
Case: CV-2008-0009740-C Current Judge: Thomas J Ryan

Asbury Park Neighborhood Homeowners, etal. vs. Greenbriar Estates Homeowners Association, etal.
Asbury Park Neighborhood Homeowners, John Esposito vs. Greenbriar Estates Homeowners Association, Debra
Hobbs, Action Association Management Company
Other Claims
Judge

Date
4/5/2010

Hearing result for Motion Hearing held on 04/15/2010 09:00 AM:
Vacated pltf motn amend complaint

4/6/2010

Amended Notice of Appeal

Thomas J Ryan

4/8/2010

Affidavit of David M. Penny in Support of Plaintiffs' Motion for Award of
Attorney's Fees and Costs

Thomas J Ryan

Plaintiffs' Memorandum in Support of Motion for Award of Attorney's Fees
and Costs

Thomas J Ryan

Plaintiffs' Motion for Award of Attorney's Fees and Costs

Thomas J Ryan

Notice of Cross-Appeal-Asbury Park and John Esposito

Thomas J Ryan

4/16/2010

Hearing

Thomas J Ryan

Filing: L4 - Appeal, Civil appeal or cross-appeal to Supreme Court Paid
Thomas J Ryan
by: Penny, David M (attorney for Asbury Park Neighborhood Homeowners)
Receipt number: 0025467 Dated: 4/16/2010 Amount: $101.00 (Check)
For: Asbury Park Neighborhood Homeowners (plaintiff) and Esposito, John
(plaintiff)
Bond Posted - Cash (Receipt 25468 Dated 4/16/2010 for 100.00) Clerks
Record

Thomas J Ryan

Bond Posted - Cash (Receipt 254 72 Dated 4/16/2010 for 200.00) Reporters Thomas J Ryan
Transcript
4/20/2010

Defn's Opposition and Objection to Pint's IVlotn for Costs and Attorney Fees Thomas J Ryan
(fax)

4/21/2010

Memorandum in support of motion

4/28/2010

Memorandum of the court Re: Plaintiffs' motion for award of attorney's fees Thomas J Ryan
and costs (postpone ruling until appeal is done.

5/24/2010

Bond Posted - Cash (Receipt 33476 Dated 5/24/2010 for 34.00)

Thomas J Ryan

Bond Converted (Transaction number 2274 dated 5/24/2010 amount
200.00)

Thomas J Ryan

Bond Converted (Transaction number 2276 dated 5/24/2010 amount
34.00)

Thomas J Ryan

Bond Converted (Transaction number 2279 dated 5/25/2010 amount
113.75)

Thomas J Ryan

5/25/2010

Thomas J Ryan
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SEP 17 2008
CANYON COUNTY CLERK
C. DOCKINS, DEPUTY

DAVID M. PENNY ISB #3631
COSHO HUMPHREY, LLP
800 PARK BLVD., STE. 790
BOISE, ID 83712
PO BOX 9518
BOISE, ID 83707-9518
Telephone (208) 344-7811
Facsimile (208) 33 8-3290
Attorneys for Plaintiff
IN THE DISTRICT COURT OF THE THIRD JUDICIAL DISTRICT OF
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF CANYON
ASBURY PARK, LLC, an Idaho limited
liability company; and JOHN ESPOSITO,
an individual,

COMPLAINT

Plaintiff,

Fee Category: A
Fee: $88.00

V.

GREENBRIAR EST ATES
HOMEOWNERS' ASSOCIATION, INC.,
an Idaho non-profit corporation; DEBRA
HOBBS a/k/a DEBBIE HOBBS, an
individual d/b/a ACTION ASSOCIATION
MANAGEMENT COMPANY.
Defendant.
COMES NOW the Plaintiffs, Asbury Park, LLC and John Esposito, to allege as follows:
1.

Asbury Park, LLC is an Idaho limited liability company with its principal place of
business in Eagle, Idaho. Asbury Park, LLC (hereinafter "Asbury Park") is the developer of
Greenbriar Estates Subdivision in Nampa, Canyon County, Idaho.
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2.
John Esposito is an individual residing in Eagle, Ada County, Idaho, and is the sole
member and managing member of Asbury Park.

3.
Greenbriar Estates Homeowners' Association, Inc. (hereinafter "HOA") is an Idaho nonprofit corporation with its principal place of business in the City of Nampa, Canyon County,
Idaho.

4.
Debra Hobbs is an individual residing in Canyon County and is doing business under the
assumed business name of Action Association Management Company (hereinafter "Action
Association Management"), with a principal place of business in Nampa, Canyon County, Idaho.
Action Association Management is engaged in the management of homeowners associations,
including the management of HOA.

5.
Beginning in 2005, John Esposito and Asbury Park were engaged in the development of
Greenbriar Estates Subdivision (hereinafter "Greenbriar Estates").

On October 4, 2005,

Covenants, Conditions and Restrictions for Greenbriar Estates were recorded with the Canyon
County Recorder's Office.

6.
On October 5, 2005 Articles of Incorporation were filed with the Idaho Secretary of
State's Office for the HOA.
COMPLAINT - P. 2
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7.
Greenbriar Estates included a privately owned storage facility owned by Asbury Park
with ninety-four (94) storage units for use by each of the residential units in Greenbriar Estates.

8.
This · Court has jurisdiction pursuant to Idaho Code § 1-705 and the amount in
controversy exceeds the minimum jurisdictional requirements of this Court. Venue is proper
before this Court because one or more of the Defendants are domiciled in Canyon County, Idaho.
Venue is also property before this Court pursuant to Idaho Code § 5-401(1) as an action to
determine rights or interests to real property.

COUNT 1 - BREACH OF CONTRACT AGAINST HOA
9.
Plaintiffs reallege the allegations set forth in Paragraphs 1 through 8 as if set forth in full.
10.
Article IV, Section 4 of the HOA CC&Rs states in relevant part:
"The Community Storage Facility shall be privately owned and operated.
The Community Storage Facility shall only be available for use by Owners and
Residents. Every Owner shall be entitled to use one storage unit within the
Community Storage Facility. The rental rate for the use of these storage units
shall be included in each Owner's Regular Assessments. Non-use by an Owner of
a storage unit will not preclude him/her/them from paying Assessments associated
with their storage unit."

COMPLAINT-P. 3
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11.

Article III, Section 14 of the Declaration defines an "Owner" as "each record owner,
other than Declarant, whether one or more Persons, of fee simple title to a Single Family Lot. ... "
The definition is inclusive of any builder purchasing a Single Family Lot.
12.
Article VII, Section 3 of the Greenbriar Estates CC&Rs states in relevant part:
"Regular and Special Assessments should be fixed at a uniform rate;
provided, however, that 1) Regular Assessments for Owners shall include the
rental rates associated with the use of one storage unit within the Community
Storage Facility .... "
13.
Article VII, Section 4 of the Greenbriar Estates CC&Rs states in relevant part:
"The Assessments provided for herein shall commence as to all Owners and
the Assisted Living Facility owner on the first day of the month following the
closing of the sale of a Single Family Lot or the Assisted Living Facility. The
first annual assessment shall be pro-rated according to the number of months
remaining in the calendar year."
14.
Prior to the sale of any Single Family Lot, John Esposito and Debbie Hobbs created the
initial budget for the HOA's Regular Assessments. Debbie Hobbs, as the individual managing
the HOA, had been involved in the drafting and editing of the Greenbriar Estates CC&Rs. This
budget consisted of $75/month/Single Family Lot sold to a builder or end consumer. Of this
$75/month, $35/month was allocated to the rental rate for the storage units and $40/month was
allocated to the maintenance and repair responsibilities of the HOA.

COMPLAINT-P. 4
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15.
Commencing in 2005, Asbury Park began to sell Single Family Lots to builders and
Debbie Hobbs immediately began to collect the $75/month. However, none of the storage units
were completed until September 2006 when Asbury Park completed the first twenty-five (25)
1Ox10 storage units. At this time, Asbury Park invoiced the HOA and Debbie Hobbs paid the
monies due and owing for these units from September 2006 through January 1, 2008.
16.
In November and December, 2006, Asbury Park completed all ninety-four (94) units,
eighty-six (86) of which are !Ox IO and eight (8) of which are l 5x 15. During this period, Asbury
Park was invoicing and Debbie Hobbs was paying for these storage units on behalf of HOA.
17.
In February of 2007, Debbie Hobbs requested that Asbury Park directly bill and collect
the incremental difference of $15/month from the owners using the eight l 5x 15 storage units.
Asbury Park agreed and has been doing so ever since.
18.
In October 2007, HOA stopped paying the full obligation to Asbury Park. In February
2008, HOA stopped making any of the required assessment rental payments to Asbury Park.
HOA has breached the terms of the Greenbriar Estates CC&Rs and the HOA's contract with
Asbury Park by failing to timely collect and remit payments for the storage units.
accounting for unpaid rental payments is as follows:

COMPLAINT - P. 5
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October 1, 2007
Received check # 1096

$ 3,290.00
-$ 1,120.00 (for 32 units)
$2,170.00

November 1, 2007
Received check #1102

$ 3,290.00
-$ 1,120.00 (for 32 units)
$2,170.00

December 1, 2007
Received check #1106

$ 3,290.00

-$ 1,155.00 (for 32 units)
$2,135.00

January 1, 2007
Received check #1109

$ 3,290.00
-$ 1,155.00 (for 32 units)
$2,135.00

February 1, 2008
March 1, 2008
April 1, 2008
May 1, 2008
June 1, 2008
July 1, 2008
August 1, 2008
September 1, 2008

$
$
$
$
$
$
$
$

Total Due as of September 1, 2008

$34,930.00

3,290.00
3,290.00
3,290.00
3,290.00
3,290.00
3,290.00
3,290.00
3,290.00

With the rental obligation of the HOA accruing at the rate of $3,290.00 thereafter.
19.
On information and belief, Plaintiffs allege that HOA has collected and has possession of
some or all of the fees due Plaintiffs, but has refused to pay those to Plaintiffs.
20.
Plaintiff Asbury Park has been damaged in the amount alleged herein and is entitled to
recover prejudgment interest on all sums from the date due until payment or the entry of
judgment.
COMPLAINT-P. 6
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COUNT II - FRAUD IN THE INDUCEMENT AGAINST HOA AND DEBBIE HOBBS
21.
Plaintiffs reallege the allegations set forth in Paragraphs 1 through 20 as if set forth in
full.
22.
In early 2007, John Esposito decided that the proposed one hundred-twenty (120) room

Assisted Living Facility would not be feasible given the changing economic climate. Based
upon this decision, Mr. Esposito reasoned that converting the Assisted Living Facility lot into
seventeen Single Family Lots and providing a smaller forty-five (45) room assisted living facility
on property he owns adjacent to Greenbriar Estates would be in the best interest of Greenbriar
Estates.
23.
In late August 2007, the HOA held a duly called meeting to discuss an amendment to the

Greenbriar Estates CC&Rs whereby the contemplated Assisted Living Facility lot would be
changed to allow seventeen (17) Single Family Lots. The change was to be memorialized with a
document known as the First Supplement to the Greenbriar Estates CC&Rs. At this meeting, the
HOA agreed to approve and sign the First Supplement in return for Plaintiffs relinquishing
control of the HOA to the owners.

24.
An agreement was reached between Plaintiffs and the HOA, that Asbury Park as the

developer and declarant with control of the HOA would relinquish that control to the other HOA
COMPLAINT - P. 7
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members, and in return the HOA would approve and execute the First Supplement to the
Greenbriar Estates CC&Rs.
25.
With control of the HOA, Plaintiffs, as the declarant to the CC&Rs, had the opportunity
to change the Greenbriar Estates CC&Rs sufficient to allow the re-plat of the Assisted Living
Facility lot into seventeen (17) Single Family Lots, however Plaintiffs preferred to accomplish
this change through cooperation with members of the HOA Board and members.
26.
The board members of the HOA and Defendant Debbie Hobbs knew that if Plaintiffs
relinquished control of the HOA without obtaining the HOA's approval of the First Supplement
to the Greenbriar Estates CC&Rs, the HOA could then refuse to cooperate and further the efforts
to prevent the development of the Assisted Living Facility lot into the seventeen (17) Single
Family Lots.
27.
Consistent with the agreement, Mr. Esposito executed the annual report form for the
HOA relinquishing control of the HOA.

He provided the form to Debbie Hobbs with

instructions that the form be filed once he had received the executed First Supplement from the
HOA.
28.
Without Mr. Esposito's knowledge or consent, Debbie Hobbs filed the annual report form
for the HOA with the Idaho Secretary of State's Office relinquishing Plaintiffs control of the
COMPLAINT - P. 8
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HOA yet Debbie Hobbs failed to first obtain the First Supplement from HOA.
29.
In August 2007, the HOA falsely represented that the HOA approved and would execute
the First Supplement in order to induce Plaintiffs to relinquish control of the HOA.
30.

In reliance upon the promises and representations of the HOA, Plaintiffs executed and
delivered the HOA annual report form.
31.
The representation by the HOA was false, intended to induce reliance, and did in fact
induce reliance on the part of the Plaintiffs.
32.
As a result of fraud by the HOA and Hobbs, control of the HOA was taken from the
Plaintiffs, however the HOA then refused to execute and deliver the First Supplement as
promised, agreed and represented.
33.
As a result of the fraud perpetrated by the HOA and Hobbs, Plaintiffs are entitled to
rescind the act by which control of the HOA was relinquished and control of the HOA must be
returned to Plaintiffs.

COMPLAINT - P. 9
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34.
In the alternative, the HOA should not be allowed to benefit from this fraud and the Court
should order compliance of the terms of the First Supplement to the Greenbriar Estates CC&Rs
as previously represented and promised by the HOA.
35.
As a result of the conduct by the HOA, Plaintiffs have been damaged in an amount to be
proven at the time of trial.

COUNT Ill - BREACH OF CONTRACT BY HOA REGARDING FIRST SUPPLEMENT
36.
Plaintiffs reallege the allegations set forth in Paragraphs I through 36 as if set forth in
full.
37.
A binding contract was entered into between Plaintiffs and the HOA whereby the
Plaintiffs would relinquish control of the HOA and in return receive the signed First Supplement
to the Greenbriar Estates CC&Rs that would allow the converting of the Assisted Living Facility
into seventeen (17) Single Family Lots.
38.
The HOA breached the agreement by taking the consideration offered by the Plaintiffs
yet failing and refusing to execute and deliver the First Supplement.
39.
COMPLAINT - P. 10
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Plaintiffs are entitled to an order of the Court for specific performance of the contract
requiring the HOA to execute and deliver the First Supplement to the Greenbriar Estates
CC&Rs.
40.
The breach of contract by the HOA has caused damages to the Plaintiffs in an amount to
be proven at the time of trial.

COUNT IV - QUIET TITLE ACTION AGAINST HOA
41.
Plaintiffs reallege the allegations set forth in Paragraphs 1 through 41 as though set forth
in full.
42.
The legal description of the real property known as Greenbriar Estates No. 2 is attached
hereto as Exhibit "A" and incorporated as though fully set forth herein.
43.
In 2006, Plaintiffs applied for plat approval for Greenbriar Estates Nos. 2 and 3.
Greenbriar Estates No. 2 is the subdivision for the seventeen (17) Single Family Lots at the
location where the Assisted Living Facility had originally been contemplated for development.
44.
At the Nampa City Planning & Zoning Commission regular public meeting on January
23, 2007, the Commission voted to recommend to the City Council the approval of the final plat
COMPLAINT - P. 11
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for Greenbriar Estates No. 2. On February 5, the Nampa City Council voted to approve the final
plat for Greenbriar Estates No. 2.
45.
As required by the applicable notice laws, the owners of properties within the original
Greenbriar Estates that comprised the members of the HOA were provided with notice of the
Plaintiffs' applications before the Nampa City Planning & Zoning Commission and Nampa City
Council for approval of the final plat for Greenbriar Estates No. 2 and did not present any
opposition to Plaintiffs' request before the City of Nampa.
46.
On February 26, 2008, the HOA recorded a letter that the then acting Board President had
written to Plaintiff John Esposito on February 24, 2008. The letter was recorded in the records
of Canyon County as Instrument No. 200801005.
47.
The recorded letter makes false statements regarding road access to the lots in Greenbriar
Estates No. 2 for the purpose of clouding the Plaintiffs' title to Greenbriar Estates No. 2.
48.
The purpose of the HOA recording the letter was to interfere with Plaintiffs' attempt to
successfully develop and construct Greenbriar Estates No. 2 as approved by the City of Nampa.
49.
On September 11, 2008, Plaintiffs made demand on the HOA to release and nullify the
letter recorded against Greenbriar Estates No. 2. The HOA failed to comply with that request.
COMPLAINT -P. 12
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In fact, the HOA intentionally and maliciously took steps to further cloud Plaintiffs' title by
drafting and recording a new document titled "Title Company/Prospective Buyer Notice" dated
September 10, 2008 which contained false statements for the purpose of preventing and
interfering with the Plaintiffs' ability to sell the property.
50.
Plaintiffs are a party to a Real Estate Purchase and Sale Agreement for the sale of Lot
111 of Greenbriar Estates No. 2 with a scheduled closing date of September 19, 2008. However,
the letter recorded by HOA in the records of Canyon County appears as a cloud on the Plaintiffs'
title to that lot and the title company will not issue a title commitment ensuring against the
HOA's allegations in the letter. As a result of the cloud on title, the sale of Lot 111 will be lost
to Plaintiffs and Plaintiffs shall be damaged thereby unless the Court enters an order removing
the cloud on title created by the HOA.
51.
Plaintiffs are entitled to an order of the Court removing the cloud on title created by the
letter recorded by the HOA.

COUNT V - SLANDER OF TITLE ACTION AGAINST HOA
52.
Plaintiffs reallege the allegations in Paragraphs 1 through 52 as if set forth in full.

COMPLAINT - P. 13
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53.
The statements contained in the letter recorded by the HOA in the records of Canyon
County on February 26, 2008 as Instrument No. 200810015 were false, and the HOA
representatives acting at that time knew the allegations were false.
54.
The HOA recorded the letter on February 26, 2008 with malice and with purpose of
causing interference with Plaintiffs' rights regarding the development of Greenbriar Estates No.
2 and for the purpose of causing Plaintiffs damage and loss. Demand was made upon the HOA
to release and nullify the letter that it had recorded, however the HOA failed and refused to do
so.

Instead, the HOA recorded another document titled "Title Company/Prospective Buyer

Notice" dated September 10, 2008.

The recording of that document was intentional and

malicious, contained false statements and was intended by the HOA to cause damage and loss to
the Plaintiffs.

55.
Plaintiffs have entered into a Real Estate Purchase and Sale Agreement for the sale of Lot
111 with a closing date of September 19, 2008. Due to the HOA's slander of title, the title
company will not issue a title commitment that ensures the potential buyer of Lot 111 against the
matters asserted by the HOA in the recorded letter. As a result of the conduct of the HOA,
Plaintiffs will lose the pending sale resulting in damage and loss recoverable in this lawsuit.

COMPLAINT - P. 14
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56.
That as a result of the conduct by the HOA alleged herein, Plaintiffs have been damaged
in an amount to be proven at the time of trial.

COUNT V - DEF AMATI ON OF PLAINTIFFS BY HOA AND HOBBS
Plaintiffs reallege the allegations set forth in Paragraphs 1 through 57 as if set forth in
full.
57.
In 2007, Plaintiffs applied for approval of the construction of an Assisted Living Facility
on land owned by Plaintiffs adjacent to Greenbriar Estates.
58.
On October 23, 2007, Plaintiffs went before the Nampa City Planning & Zoning
Commission seeking the Commission's recommendation of approval to the Nampa City Council
for the proposed forty-five (45) room Assisted Living Facility adjacent to Greenbriar Estates.
The Commission unanimously recommended approval of the Assisted Living Facility.
59.
The HOA submitted a letter to the Nampa City Council signed by Debra Hobbs dated
November 12, 2007 addressed to the Nampa Mayor and Nampa City Council members which
contained numerous untrue and defamatory statements for the purposes of damaging the
reputation of Mr. Esposito, calling into question his livelihood in property development and the
Assisted Living Facility project that was the subject of the hearing before the City of Nampa.
COMPLAINT-P. 15
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60.
One of the defamatory statements contained in the November 12th letter is as follows:
"When Mr. Esposito presented the subdivision plat to the City
Council members, he presented it as having among other things, a
storage facility, an R.V. parking area as well as a business park.
Our understanding is that he did not disclose the fact that the
storage area and R.V. storage area would be privately owned by
him, and, therefore, not an amenity of the subdivision as presented.
He also did not disclose that he would be collecting rent on the
storage units, regardless of whether they are being used/occupied or
not and those rental fees would come out of the homeowners'
assessments (dues).
In other words, every owner purchasing a lot in Greenbriar
Estates would automatically have access to a storage unit and that
storage rental fees would have to be paid on 'their' storage unit
whether it is being used/occupied or not and regardless of whether
their home has been built yet or not."
61.
The foregoing statement is untrue because the CC&Rs for Greenbriar Estates state that
the community storage facility and R.V. storage facility would be privately owned and that the
Owners of properties within Greenbriar Estates would incur assessments upon the sale of single
family lots.
62.

The November 12, 2007 letter contains the statement: "Mr. Esposito also tried to use the
association common area as collateral for a loan."
63.

The foregoing statement is untrue because at no time did Mr. Esposito attempt to use the
Association's common area as collateral for a loan.
COMPLAINT - P. 16
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64.
On November 19, 2007, the request by Plaintiffs for approval of the adjacent Assisted
Living Facility came before the Nampa City Council for hearing.
65.
The Nampa City Council denied the Plaintiffs' Assisted Living Facility project due to the
defamatory statements made by the HOA and Defendant Hobbs.
66.
Plaintiffs have been damaged as a result of the defamatory statements in an amount to be
proven at the time of trial.
ATTORNEY'S FEES AND COSTS
Plaintiffs have been required to retain the law firm of Cosho Humphrey, LLP to bring this
lawsuit and should be awarded his reasonable attorney's fees pursuant to Idaho Code§§ 12-121
and 12-120, and his costs incurred pursuant to Idaho Rule of Civil Procedure 54( d). In the event
of Defendant's default, Plaintiffs should be awarded reasonable attorney's fees in the amount of
$3,500.00 and costs incurred.
WHEREFORE, Plaintiffs pray for relief as follows:
1.

For a judgment against Greenbriar Estates Homeowners' Association, Inc. for all

rental payments due for the rental of storage units.
2.

For an order rescinding the transaction by which Plaintiffs relinquished control of

the HOA and restoring to Plaintiffs the status that the Plaintiffs held prior to the transaction
talcing place.
COMPLAINT - P. 17
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3.

For an order of the Court requiring that Greenbriar Estates Homeowners'

Association, Inc. specifically perform its agreement with Plaintiffs and execute the First
Supplement to the Greenbriar Estates CC&Rs.
4.

For an order of the Court quieting title of the real property comprising Greenbriar

Estates No. 2 and nullifying any effect of the letter recorded in the records of Canyon County as
Instrument No. 2008010015.
5.

For an award of damages against Defendants as prayed for in the Complaint in an

amount to be proven at the time of trial.
6.

For an award of attorney's fees and costs as prayed for in the Complaint.

7.

For such other and further relief as the Court deems just and proper.

Dated this _l_1 day of September, 2008.

COSHO HUMPHREY, LLP

COMPLAINT-P. 18
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i-:rom: 2089397051

Page: 1/1

Date: 9/16/200810:47:12 AM

VERIFICATION
STATE OF IDAHO
County of Ada

)
) ss.
)

JOHN ESPOSITO, after first being duly sworn upon his oath, deposes and says as
follows:

That he is the managing member of Asbury Park, LLC. and one of the Plaintiffs in the
above-entitled action; that he has read the within and foregoing Complaint, knows the contents
thereo(. and that the facts therein stated arc true as he verily believes.

/!JL_&~·

rEPosfr1/
"(,...

SUBSCRIBED AND SWORN To before me this j.fi:_ day of September, 2008.

rJa o

Notary Public.Lor
Residing at L/ &:, ,£<.
Commission expires:
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CANYON COUNTY CLERK

¥PUTY
Michelle R. Points, ISB No. 6224
HAWLEY TROXELL ENNIS & HAWLEY LLP
8 77 Main Street, Suite 1000
P.O. Box 1617
Boise, ID 83701-1617
Telephone: (208) 344-6000
Facsimile: (208) 342-3829
Email: mpoi@hteh.com
Attorneys for Defendants
IN THE DISTRICT COURT OF THE THIRD JUDICIAL DISTRICT
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF CANYON

ASBURY PARK, LLC, an Idaho limited
)
liability company; and JOHN ESPOSITO, an )
)
individual,
)
)
Plaintiff,
)
vs.
)

Case No. CV 08-9740
ANSWER

GREENBRIAR ESTATES HOMEOWNERS')
ASSOCIATION, INC., an Idaho non-profit
~
corporation; DEBRA HOBBS a/k/a DEBBIE )
HOBBS, an individual d/b/a ACTION
)
ASSOCIATION MANAGEMENT
)
COMPANY,
)
Defendants.

_______________

)
)
)

COMES NOW Defendants Greenbriar Estates Homeowners' Association, and Debra
Hobbs d/b/a Action Association Management Company and, (collectively "Defendants"), by and
through their counsel of record Hawley Troxell Ennis & Hawley LLP, and by way of answer to

ORlGlNAL
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the Complaint filed by Plaintiffs Asbury Park, LLC and John Esposito (collectively "Plaintiffs"),
admit, deny and allege as follows:

I.
ADMISSIONS AND DENIALS
1.

Defendants deny all allegations not specifically admitted herein.

2.

Based on information and belief, Defendants admit the allegations set forth in

paragraphs 1 and 2 of Plaintiffs' Complaint.
3.

Defendants admit the allegations set forth in paragraphs 3, 4, 5 and 6 of Plaintiffs'

Complaint.
4.

Defendants deny the allegations set forth in paragraph 7 of the Complaint as

stated as the official plat approved by and recorded in Canyon County for Greenbriar Estates
Subdivision (hereinafter Greenbriar No. 1) provided that the storage facilities were to be owned
and maintained by the Home Owner's Association (hereinafter "HOA").
5.

Defendants admit the allegations set forth in paragraph 8 of Plaintiffs' Complaint.

6.

Defendants deny the allegations set forth in paragraphs 10, 12 and 13 of

Plaintiffs' Complaint as the referenced document speaks for itself.
7.

Defendants deny the allegations set forth in paragraph 11 of Plaintiffs' Complaint

and as the referenced documents speaks for itself and deny the remaining allegations as those
allegations set forth a legal conclusion to which no response is required.
8.

Defendants deny the allegations in paragraph 14 of the Complaint as stated. Ms.

Hobbs drafted a budget at the request of Mr. Esposito based on the assessments set forth in the
CC&Rs. Ms. Hobbs had no authority to approve a budget. Ms. Hobbs had no involvement in

ANSWER-2
44354.0001.1306958.1

000026

drafting or editing of the referenced CC&Rs. Defendants admit the remaining allegations
pertaining to dollar amounts set forth in the draft budget.
9.

Defendants admit the allegations set forth in the second sentence of paragraph 15

of Plaintiffs' Complaint, but deny the remaining allegations as stated. Ms. Hobbs collected
assessments on behalf of the Greenbriar No. 1, and cut a check to Mr. Esposito, at his direction,
for that portion of the HOA assessment Mr. Esposito claimed was due to him for storage rental
charges.
10.

Defendants deny the allegations set forth in paragraph 16 of Plaintiffs' Complaint

as stated. In November of 2006, Ms. Hobbs on behalf of the HOA, and at the direction and
request of Mr. Esposito, paid Asbury Park the purported rental assessment for approximately 32
units, and in December of 2006, for 33 units.

11.

Defendants deny the allegations set forth in paragraph 17 of Plaintiffs' Complaint

as stated. Because the referenced assessment was not provided for in the CC&Rs, a separate bill
was necessary.
12.

Defendants deny the allegations set forth in paragraph 18 of Plaintiffs' Complaint.

Defendants first learned that Plaintiffs did not have a certificate of occupancy for certain storage
units and later learned that Defendant wrongfully deviated from the plat for Greenbriar No. 1,
which was approved by the City of Nampa and filed in Canyon County regarding the nature and
ownership of the subject storage units and justifiably ceased remitting payment to Mr. Esposito
for the same. The storage units were to be owned and maintained by the HOA.

13.

Defendants deny the allegations set forth in paragraphs 19 and 20 of Plaintiffs

Complaint.

ANSWER-3
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14.

Defendants deny the allegations set forth in paragraph 22 of Plaintiffs' Complaint

based upon a lack of knowledge.
15.

Defendants deny the allegations set forth in paragraphs 23, 24, 25 and 26 of

Plaintiffs' Complaint. Mr. Esposito turned over Greenbriar No. 1 to the HOA in July of 2007.
The referenced First Supplement was drafted by Mr. Esposito's attorney and distributed to the
Board of Directors of the HOA. There was no "agreement" as contemplated in the referenced
paragraphs.
16.

Defendants deny the allegations set forth in paragraphs 27 and 28 of the

Complaint. Ms. Hobbs received the referenced form from the Idaho Secretary of State as the
agent of the HOA, and accurately completed the form and requested a homeowner Board
Member to submit the report to the Idaho Secretary of State.
17.

Defendants deny the allegations set forth in paragraphs 29, 30, 31, 32, 33, 34, 35,

37, 38, 39 and 40 of Plaintiffs' Complaint.
18.

Defendants deny the allegations set forth in paragraph 42 of Plaintiffs' Complaint

as no "Exhibit A" was served on Defendants.
19.

Based on information and belief, Defendants admit the allegations set forth in

paragraphs 43 and 44 of Plaintiffs' Complaint.
20.

Defendants deny the allegation set forth in paragraph 45 of Plaintiffs' Complaint,

as per the City ofNampa's determination, no hearing was required or convened.
21.

Defendants admit the allegations set forth in paragraph 46 of the Plaintiffs'

Complaint.
22.

Defendants deny the allegations set forth in paragraphs 4 7 and 48 of Plaintiffs'

Complaint.
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23.

Defendants admit the allegations set forth in paragraph 49 of Plaintiffs'

Complaint to the extent that the HOA received a letter from Mr. Esposito's counsel containing a
demand, and that the HOA filed the referenced document dated September 10, 2008, recorded on
September 11, 2008, but deny the remaining allegations set forth therein.
24.

Defendants deny the allegations set forth in paragraph 50 of Plaintiffs' Complaint

based upon a lack of knowledge.
25.

Defendants deny the allegations set forth in paragraph 51 of Plaintiffs' Complaint.

26.

Defendants deny the allegations set forth in paragraph 53 of Plaintiffs' Complaint.

27.

Defendants admit the allegations set forth in paragraph 54 of Plaintiffs'

Complaint to the extent that the HOA received a letter from Mr. Esposito's counsel containing a
demand, and that the HOA filed the referenced document dated September 10, 2008, but deny
the remaining allegations set forth therein.
28.

Defendants deny the allegations set forth in paragraph 55 of Plaintiffs' Complaint

based upon a lack of knowledge and/or their belief that those allegations are not true.
29.

Defendants deny the allegations set forth in paragraph 56 of Plaintiffs' Complaint.

30.

Based on information and belief, Defendants admit the allegations set forth in

paragraphs 57 and 58 of Plaintiffs' Complaint.
31.

Defendants admit the allegations set forth in paragraph 59 of Plaintiffs'

Complaint to the extent that Ms. Hobbs sent the referenced letter to the Nampa City Council, but
denies the remaining allegations set forth therein.
32.

Defendants deny the allegations set forth in paragraph 60 of Plaintiffs' Complaint

on the basis that the referenced document speaks for itself, and further denies that the statements
set forth herein are defamatory.
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33.

Defendants deny the allegations set forth in paragraph 61 of Plaintiffs' Complaint.

34.

Defendants deny the allegations set forth in paragraph 62 of Plaintiffs' Complaint

as the referenced document speaks for itself.
35.

Defendants deny the allegations set forth in paragraph 63 of Plaintiffs' Complaint.

36.

Defendants admit the allegations set forth in paragraph 64 of Plaintiffs'

Complaint.
37.

Defendants deny the allegations set forth in paragraph 65 of Plaintiffs' Complaint

to the extent that any statement made by Defendants was defamatory.
38.

Defendants deny the allegations set forth in paragraph 66 of Plaintiffs' Complaint.

39.

Defendants deny that Plaintiffs are entitled to any of the reliefrequested,

including any claim for attorney fees and costs.
II.

AFFIRMATIVE DEFENSES

Plaintiffs' Complaint fails to state a claim against Defendants upon which relief should
be granted. The following defenses are not stated separately as to each claim for relief or
allegation of Plaintiffs. Nevertheless, the following defenses are applicable, where appropriate,
to any and all of Plaintiffs' claims for relief. In addition, Defendants, in asserting the following
defenses, do not admit that the burden of proving the allegations or denials set forth in the
defenses is upon Defendants but, to the contrary, asserts that by reason of denials and/or by
reason of relevant statutory and judicial authority, the burden of proving the facts relevant to
many of the defenses and/or the burden of proving the inverse of the allegations set forth in
many of the defenses are upon Plaintiffs. Moreover, Defendants do not admit, in asserting any
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defense, any responsibility or liability of Defendants but, to the contrary, specifically deny any
and all allegations of responsibility and liability in the Complaint.

FIRST AFFIRMATIVE DEFENSE
Plaintiffs are barred from maintaining this action against Defendants because Plaintiffs,
by failing to act reasonably, have failed to mitigate the damages to which Plaintiffs may be
entitled.

SECOND AFFIRMATIVE DEFENSE
Plaintiffs are barred from maintaining this action against Defendants because several of
Defendants' actions of which Plaintiffs' complain were taken with Plaintiffs consent.

THIRD AFFIRMATIVE DEFENSE
Plaintiffs' recovery in this action, if any, should be reduced in accordance with the
doctrine of avoidable consequences.

FOURTH AFFIRMATIVE DEFENSE
Plaintiffs are barred from maintaining this action against Defendants because evidence of
an oral contract, if any, upon which a portion of this action is based in inadmissible under the
parole evidence rule.

FIFTH AFFIRMATIVE DEFENSE
Plaintiffs are barred from maintaining this action against Defendants because Plaintiffs
committed acts of fraud. Plaintiffs represented to Canyon County Commissioners/1'-J"ampa City
Council and were granted permission of the original plat for Greenbriar No. 1, on their
representation on the plat that the storage facilities in the subdivision would be owned and
maintained by the HOA. Plaintiffs then drafted CC&Rs that provided for privately owned
storage facility, which Plaintiffs intended to own and operate for their own benefit and profit,
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contrary to Plaintiffs earlier representations to governmental entities and potential buyers via the
plat. Plaintiffs later took steps to "ratify" their wrongful acts by recording a "correction" to the
Greenbriar Estates Subdivision plat to include reference to a privately owned storage facility in
the place of a HOA owned storage facility. Plaintiffs also amended the Greenbriar No. I, by
changing the original assisted living lot into 17 residential building lots and one common lot,
known as Greenbriar Estates Subdivision No. 2, and then proposed another proposed public
assisted living facility outside of Greenbriar No. 1, to be accessed through Greenbriar No. 1,
which Plaintiffs intended to own for their own benefit and profit, at the expense of homeowners
in the HOA, contrary to representations and warranties contained in the subject plat and CC&Rs,
and representations and advertisements made to homeowners that Greenbriar No. 1 was to be a
private, gated community.
SIXTH AFFIRMATIVE DEFENSE
Plaintiffs are barred from maintaining Counts I, II, and III of the Complaint based on the
doctrines of waiver and estoppel.
SEVENTH AFFIRMATIVE DEFENSE
Plaintiffs are barred from maintaining this action against Defendants because Defendants'
acts were justified.
EIGHTH AFFIRMATIVE DEFENSE
Plaintiffs should be denied relief on the ground of unclean hands.

III.
RULE 11 STATEMENT
Defendants have considered and believe that it may have additional defenses, but do not
have enough information at this time to assert such additional defenses under Rule 11 of the
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Idaho Rules of Civil Procedure. Defendants do not intend to waive any such defenses and
specifically assert their intention to amend this answer if, pending research and after discovery,
facts come to light giving rise to such additional defenses.
IV.
DEMAND FOR JURY TRIAL

Defendants hereby demand a trial by jury as to all issues so triable, and will not stipulate
to ajury of less than twelve (12)jurors.

v.
PRAYER FOR RELIEF

WHEREFORE, Defendants pray for entry of judgment, as follows:
1.

That Plaintiffs' Complaint be dismissed and Plaintiffs take nothing thereby;

2.

That Defendants be awarded reasonable attorney fees and costs necessarily

incurred in defending this action; and
3.

For such other and further relief as the Court deems just and proper.

DATED THIS

..2!!:._ day of October, 2008.
HAWLEY TROXELL ENNIS & HAWLEY LLP
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CERTIFICATE OF SERVICE

.

7'1h-

I HEREBY CERTIFY that on this
day of October, 2008, I caused to be served a true
copy of the foregoing ANSWER by the method indicated below, and addressed to each of the
following:
David M. Penny
COSHO HUMPHREY, LLP
800 Park Blvd., Suite 790
Boise, ID 83712
[Attorneys for Plaintiff]

U.S. Mail, Postage Prepaid
Hand Delivered
_ _ Overnight Mail
E-mail
_ _ Telecopy
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JUN D2 2009
CAN'0:N COUNTY CLEf-1K

.J 1--fr.::IDEMAN. DEPUTY

Michelle R. Points, ISB No. 6224
HAWLEY TROXELL ENNIS & HAWLEY LLP
877 Main Street, Suite 1000
P. 0. Box 161 7
Boise, ID 83701-1617
Telephone: 208.344.6000
Facsimile: 208.954.5252
Email: mpoints@hawleytroxell.com
Attorneys for Defendants

IN THE DISTRICT COURT OF THE THIRD JUDICIAL DISTRICT
OF THE STATE OF IDAHO, IN AND FOR THE COUJ\JTY OF CANYON
ASBURY PARK, LLC, an Idaho limited
)
liability company; and JOHN ESPOSITO, an )
)
indi victual,
)
Plaintiffs,
)
)
vs.
)
)
GREENBRIAR EST ATES HOMEOWNERS' )
ASSOCIATION, INC., an Idaho non-profit
)
corporation; DEBRA HOBBS a/k/a DEBBIE )
HOBBS, an individual d/b/a ACTION
)
ASSOCIATION MANAGEMENT
)
COMPANY,
)
)
)
Defendants.
)

Case No. CV 08-9740
AMENDED ANSWER,
COUNTERCLAIM AND DEMAND FOR
JURY TRIAL

_______________

COMES NOW Defendants Greenbriar Estates Homeowners' Association and Debra
Hobbs d/b/a Action Association Management Company (hereinafter collectively referred to as
"Defendants"), by and through their counsel of record Hawley Troxell Ennis & Hawley LLP,
and by way of answer to the Complaint filed by Plaintiffs Asbury Park, LLC and John Esposito
(hereinafter collectively referred to as "Plaintiffs"), admit, deny and allege as follows:
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I.
ADMISSIONS AND DENIALS

1.

Defendants deny all allegations not specifically admitted herein.

2.

Based on information and belief, Defendants admit the allegations set forth in

paragraphs 1 and 2 of Plaintiffs' Complaint.
3.

Defendants admit the allegations set forth in paragraphs 3, 4, 5 and 6 of Plaintiffs'

Complaint.
4.

Defendants deny the allegations set forth in paragraph 7 of the Complaint as

stated as the official plat approved by and recorded in Canyon County for Greenbriar Estates
Subdivision (hereinafter Greenbriar No. 1) provided that the storage facilities were to be owned
and maintained by the Home Owner's Association (hereinafter "HOA").
5.

Defendants admit the allegations set forth in paragraph 8 of Plaintiffs' Complaint.

6.

With respect to the allegations contained in paragraph 9 of the Complaint,

Defendants reassert all admissions and denials previously set forth.
7.

Defendants deny the allegations set forth in paragraphs 10, 12 and 13 of

Plaintiffs' Complaint as the referenced document speaks for itself.
8.

Defendants deny the allegations set forth in paragraph 11 of Plaintiffs' Complaint

and as the referenced documents speaks for itself and deny the remaining allegations as those
allegations set forth a legal conclusion to which no response is required.
9.

Defendants deny the allegations in paragraph 14 of the Complaint as stated. Ms.

Hobbs drafted a budget at the request of Mr. Esposito and based only on the assessments set
forth in the CC&Rs. Ms. Hobbs had no authority to approve a budget. Ms. Hobbs had no
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involvement in drafting or editing of the referenced CC&Rs. Defendants admit the remaining
allegations pertaining to dollar amounts set forth in the draft budget.
10.

Defendants admit the allegations set forth in the second sentence of paragraph 15

of Plaintiffs' Complaint, but deny the remaining allegations as stated. Ms. Hobbs collected
assessments on behalf of the HOA, and cut a check to Mr. Esposito, at his direction, for that
portion of the HOA assessment Mr. Esposito claimed was due to him for storage rental charges.
11.

Defendants deny the allegations set forth in paragraph 16 of Plaintiffs' Complaint

as stated. In November of 2006, Ms. Hobbs on behalf of the HOA, and at the direction and
request of Mr. Esposito, paid Asbury Park the purported rental assessment for approximately 32
units, and in December of 2006, for 33 units.
12.

Defendants deny the allegations set forth in paragraph 17 of Plaintiffs' Complaint

as stated. Because the referenced assessment was not provided for in the CC&Rs, a separate bill
was prepared.
13.

Defendants deny the allegations set forth in paragraph 18 of Plaintiffs' Complaint.

Defendants learned that Plaintiffs did not have a certificate of occupancy for certain storage units
and later learned that Defendant wrongfully deviated from the plat for Greenbriar No. 1, which
was approved by the City of Nampa and filed in Canyon County regarding the nature and
ownership of the subject storage units and justifiably ceased remitting payment to Mr. Esposito
for the same. The storage units were to be owned and maintained by the HOA.
14.

Defendants deny the allegations set forth in paragraphs 19 and 20 of Plaintiffs

Complaint.
15.

With respect to the allegations contained in paragraph 21 of the Complaint,

Defendants reassert all admissions and denials previously set forth.
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16.

Defendants deny the allegations set forth in paragraph 22 of Plaintiffs' Complaint

based upon a lack of knowledge.
17.

Defendants deny the allegations set forth in paragraphs 23, 24, 25 and 26 of

Plaintiffs' Complaint. Mr. Esposito turned over Greenbriar No. 1 to the HOA in July of 2007.
The referenced First Supplement was drafted by Mr. Esposito's attorney and distributed to the
Board of Directors of the HOA. There was no "agreement" as contemplated in the referenced
paragraphs.
18.

Defendants deny the allegations set forth in paragraphs 27 and 28 of the

Complaint. Ms. Hobbs received the referenced form from the Idaho Secretary of State as the
agent of the HOA, and accurately completed the form, and requested a homeowner Board
Member to submit the report to the Idaho Secretary of State.
19.

Defendants deny the allegations set forth in paragraphs 29, 30, 31, 32, 33, 34, 35,

37, 38, 39 and 40 of Plaintiffs' Complaint.
20.

With respect to the allegations contained in paragraphs 36 and 41 of the

Complaint, Defendants reassert all admissions and denials previously set forth.
21.

Defendants deny the allegations set forth in paragraph 42 of Plaintiffs' Complaint

as no "Exhibit A" was served on Defendants.
22.

Based on information and belief, Defendants admit the allegations set forth in

paragraphs 43 and 44 of Plaintiffs' Complaint.
23.

Defendants deny the allegations set forth in paragraph 45 of Plaintiffs' Complaint,

as per the City ofNampa's determination, no hearing was required or convened.
24.

Defendants admit the allegations set forth in paragraph 46 of the Plaintiffs'

Complaint.

AMENDED ANSWER, COUNTERCLAIM AND DEMAND FOR JURY TRIAL - 4

000038

44354.0001.1460979.1

25.

Defendants deny the allegations set forth in paragraphs 47 and 48 of Plaintiffs'

Complaint.
26.

Defendants admit the allegations set forth in paragraph 49 of Plaintiffs'

Complaint to the extent that the HOA received a letter from Mr. Esposito's counsel containing a
demand, and that the HOA filed the referenced document dated September I 0, 2008, recorded on
September 11, 2008, but deny the remaining allegations set forth therein.
27.

Defendants deny the allegations set forth in paragraph 50 of Plaintiffs' Complaint

based upon a lack of knowledge.
28.

Defendants deny the allegations set forth in paragraph 51 of Plaintiffs' Complaint.

29.

With respect to the allegations contained in paragraph 52 of the Complaint,

Defendants reassert all admissions and denials previously set forth.
30.

Defendants deny the allegations set forth in paragraph 53 of Plaintiffs' Complaint.

31.

Defendants admit the allegations set forth in paragraph 54 of Plaintiffs'

Complaint to the extent that the HOA received a letter from Mr. Esposito's counsel containing a
demand, and that the HOA filed the referenced document dated September I 0, 2008, but deny
the remaining allegations set forth therein.
32.

Defendants deny the allegations set forth in paragraph 55 of Plaintiffs' Complaint

based upon a lack of knowledge and/or their belief that those allegations are not true.
33.

Defendants deny the allegations set forth in paragraph 56 of Plaintiffs' Complaint.

34.

Based on information and belief, Defendants admit the allegations set forth in

paragraphs 57 and 58 of Plaintiffs' Complaint.
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35.

Defendants admit the allegations set forth in paragraph 59 of Plaintiffs'

Complaint to the extent that Ms. Hobbs sent the referenced letter to the Nampa City Council, but
denies the remaining allegations set forth therein.
36.

Defendants deny the allegations set forth in paragraph 60 of Plaintiffs' Complaint

on the basis that the referenced document speaks for itself, and further denies that the statements
set forth therein were defamatory.
37.

Defendants deny the allegations set forth in paragraph 61 of Plaintiffs' Complaint.

38.

Defendants deny the allegations set forth in paragraph 62 of Plaintiffs' Complaint

as the referenced document speaks for itself.
39.

Defendants deny the allegations set forth in paragraph 63 of Plaintiffs' Complaint.

40.

Defendants admit the allegations set forth in paragraph 64 of Plaintiffs'

Complaint.
41.

Defendants deny the allegations set forth in paragraph 65 of Plaintiffs' Complaint

to the extent that any statement made by Defendants was defamatory.
42.

Defendants deny the allegations set forth in paragraph 66 of Plaintiffs' Complaint.

4 3.

Defendants deny that Plaintiffs are entitled to any of the relief requested,

including any claim for attorney fees and costs.
II.

AFFIRMATIVE DEFENSES

The following defenses are not stated separately as to each claim for relief or allegation
of Plaintiffs. Nevertheless, the following defenses are applicable, where appropriate, to any and
all of Plaintiffs' claims for relief. In addition, Defendants, in asserting the following defenses,
do not admit that the burden of proving the allegations or denials set forth in the defenses is upon
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Defendants but, to the contrary, asserts that by reason of denials and/or by reason of relevant
statutory and judicial authority, the burden of proving the facts relevant to many of the defenses
and/or the burden of proving the inverse of the allegations set forth in many of the defenses are
upon Plaintiffs. Moreover, Defendants do not admit, in asserting any defense, any responsibility
or liability of Defendants but, to the contrary, specifically deny any and all allegations of
responsibility and liability in the Complaint.
FIRST AFFIRMATIVE DEFENSE
Plaintiffs' Complaint fails to state a claim against Defendants upon which relief should
be granted.
SECOND AFFIRMATIVE DEFENSE
Plaintiffs are barred from maintaining this action against Defendants because Plaintiffs,
by failing to act reasonably, have failed to mitigate the damages to which Plaintiffs may be
entitled.
THIRD AFFIRMATIVE DEFENSE
Plaintiffs are barred from maintaining this action against Defendants because several of
Defendants' actions of which Plaintiffs' complain were taken with Plaintiffs consent and at the
direction of Plaintiff.
FOURTH AFFIRMATIVE DEFENSE
Plaintiffs are barred from maintaining this action because there is no privity of contract
between Plaintiffs and Defendants.
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FIFTH AFFIRMATIVE DEFENSE
Plaintiffs are barred from maintaining this action because Plaintiffs' Complaint fails to
state a claim against Defendants in that it fails to allege that Plaintiffs have complied with all the
terms and conditions of the contract upon with the action is based.
SIXTH AFFIRMATIVE DEFENSE
Plaintiffs are barred from maintaining this action Defendants because evidence of the oral
agreement upon which a portion of this action is based is inadmissible under the parole evidence
rule.
SEVENTH AFFIRMATIVE DEFENSE
Plaintiffs are barred from maintaining this action against Defendants because the contract
upon which the action is based is void or voidable since homeowners (members of the HOA)
entered into the contract as a result of mutual or unilateral mistake of fact that the HOA, not
Plaintiffs, was the owner of Lot 39, Block 1, according to the official plat recorded in Canyon
County.
EIGHTH AFFIRMATIVE DEFENSE
Plaintiffs' recovery in this action, if any, should be reduced in accordance with the
doctrine of avoidable consequences.
NINTH AFFIRMATIVE DEFENSE
Plaintiffs are barred from maintaining Counts I, II, and III of the Complaint based on the
doctrines of waiver and estoppel.
TENTH AFFIRMATIVE DEFENSE
Plaintiffs are barred from maintaining this action against Defendants because Defendants'
acts were justified.
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ELEVENTH AFFIRMATIVE DEFENSE
Plaintiffs are barred from maintaining this action against Defendants because the lot
owners (members of the HOA) who signed the contract upon which this action is based is void
or voidable because they entered into the contract as a result of duress.
TWELFTH AFFIRMATIVE DEFENSE
Plaintiffs are barred from maintaining this action against Defendants because the lot
owners (members of the HOA) who signed the contract upon which this action is based is void
or voidable because they entered into the contract as a result of undue influence.
THIRTEENTH AFFIRMATIVE DEFENSE
Plaintiffs are barred from maintaining this action against Defendants because the contract
upon which the action is based is unconscionable.
FOURTEENTH AFFIRMATIVE DEFENSE
Plaintiffs are barred from maintaining this action against Defendants because Plaintiffs
actions, and the contract (CC&Rs) which Plaintiffs drafted, on which they now assert a claim of
breach, are in violation of public policy.
FIFTEENTH AFFIRMATIVE DEFENSE
Plaintiffs are barred from maintaining this action against Defendants on the ground that
the contract at issue provides that the owner of Lot 39, Block 1, cannot be a member of the HOA,
and Plaintiffs are members of the HOA.
SIXTEENTH AFFIRMATIVE DEFENSE
Plaintiffs are barred from maintaining this action against Defendants because the lot
owners (members of the HOA) who signed the contract upon which this action contained a
unilateral mistake.
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SEVENTEENTH AFFIRMATIVE DEFENSE
Plaintiffs should be denied relief on the ground that the contract at issue contains
inconsistent and contrary, and the contract should be reformed.
EIGHTEENTH AFFIRMATIVE DEFENSE
Plaintiffs should be denied relief on the ground of unclean hands.
NINETEENTH AFFIRMATIVE DEFENSE
Plaintiffs are barred from maintaining this action against Defendants because Plaintiffs
committed acts of fraud. Plaintiffs represented to Nampa City Planning and Zoning and were
granted permission to record the original plat for Greenbriar No. 1 and proceed with the
development of the same based on their representation in the plat that Lot 39, Block 1 ~the
storage facilities) would be owned and maintained by the HOA. Plaintiffs then drafted CC&Rs
that provided for a privately owned storage facility, which Plaintiffs intended to own and operate
for their own benefit and profit, contrary to Plaintiffs' earlier representations to governmental
entities and potential buyers via the plat and marketing materials. Plaintiffs later took steps to
"ratify" their wrongful acts by recording a "correction" to the Greenbriar Estates Subdivision
plat to include reference to a privately owned storage facility in the place of a HOA owned
storage facility. Plaintiffs also amended Greenbriar No. 1, by changing the original assisted
living lot into 17 residential building lots and one common lot, known as Greenbriar Estates
Subdivision No. 2, and then proposed another public assisted living facility outside of Greenbriar
No. 1, to be accessed through Greenbriar No. 1, which Plaintiffs intended to own for their own
benefit and profit, at the expense of homeowners in the HOA, contrary to representations and
warranties contained in the subject plat and CC&Rs, and representations and advertisements
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made to homeowners and potential homeowners that Greenbriar No. 1 was to be a private, gated
community.
Plaintiffs' representation in the CC&Rs that the storage facility was privately owned was
false. This representation was material to members of the HOA purchasing lots subject to the
CC&Rs and paying Plaintiffs purported "rent" through assessments for a period of time.
Plaintiffs knew the statement pertaining to ownership was false. Plaintiffs intended to induce
reliance of the members of the HOA, and said members were ignorant of the falsity of the
statement. Defendants relied on the false statement regarding ownership of the storage facility,
and had a right to rely on said statement. Defendants were consequently and proximately injured
by Plaintiffs' fraud.

Ill.
RULE 11 STATEMENT

Defendants have considered and believe that it may have additional defenses, but do not
have enough information at this time to assert such additional defenses under Rule 11 of the
Idaho Rules of Civil Procedure. Defendants do not intend to waive any such defenses and
specifically assert their intention to amend this answer if, pending research and after discovery,
facts come to light giving rise to such additional defenses.
IV.
DEMAND FOR JURY TRIAL

Defendants hereby demand a trial by jury as to all issues so triable, and will not stipulate
to a jury of less than twelve ( 12) jurors.
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V.
PRAYER FOR RELIEF

WHEREFORE, Defendants pray for entry of judgment, as follows:
1.

That Plaintiffs' Complaint be dismissed and Plaintiffs take nothing thereby;

2.

That the subject contract (CC&Rs) be reformed or, alternatively, that certain

provisions be declared void;
3.

That Defendants be awarded reasonable attorney fees and costs necessarily

incurred in defending this action; and
4.

For such other and further relief as the Court deems just and proper.

COUNTERCLAIM
COMES NOW Defendants/Counterclaimants Greenbriar Estates Homeowners'
Association (hereinafter referred to as "Greenbriar"), by and through its counsel of record,
Hawley Troxell Ennis & Hawley LLP, and pursuant to Rule 13(a) of the Idaho Rules of Civil
Procedure, allege the following Counterclaim against Plaintiffs/Counterdefendants Asbury Park,
LLC and John Esposito (hereinafter collectively referred to as "Esposito").
1.

Beginning in 2005, Esposito was engaged in the development of the Greenbriar

Estates Subdivision Phase One ("Greenbriar Estates").
2.

During this "development," Esposito had numerous meetings and exchanged

voluminous correspondence with the City of Nampa Planning and Zoning Division ("City of
Nampa") to obtain approval for the final plat (the "Plat") for Greenbriar Estates.
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3.

During those meetings and in its correspondence to Esposito, Esposito was

required to designate in the Plat "who will own and maintain common, landscape and storm
water retention lots with reference to the restrictive covenants as necessary."
4.

On every occasion that Esposito submitted a proposed revised plat, and the final

plat, Esposito represented Lot 39, Block 1 (the storage units), as a parcel that "shall be owned"
by the HOA "as established in the subdivision covenants."
5.

On September 23, 2005, Esposito recorded the Plat, based on the City ofNampa's

approval of the Plat as represented by Esposito. There was nothing in the Plat indicating that
Lot 39, Block 1 would be owned by Plaintiffs.
6.

On October 4, 2005, Esposito recorded the Covenants, Conditions and

Restrictions (CC&Rs) for Greenbriar Estates.
7.

The CC&Rs were not consistent with either the Plat or the approvals by the City

of Nampa, as they provided that the storage facility (Lot 39, Block 1) was to be privately owned
and operated, and that the owner will not be a member of the HOA.
8.

The Articles of Incorporation for Greenbriar HOA ("Articles") were recorded on

October 5, 2005, which provide that the HOA will provide maintenance to all common areas.
The only lot excluded from property owned by the HOA was Lot 49, Block 1 (the medicalprofessional lot). Lot 39, Block 1, was represented as a common area pursuant to the Plat.
9.

Esposito recorded a Correction to Plat (by affidavit) on July 31, 2007, and

provides that the storage facility on Lot 39, Block I, should not have been designated as common
area.
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10.

Through agents working on his behalf, Esposito marketed Greenbriar Estates as

having a "community storage facility" as an amenity and that the storage facility was onsite
"with homeowners owning one unit."
11.

Esposito did not obtain a Certificate of Occupancy for the storage units until

November 1, 2007.
12.

Twenty-five (25) of the storage facility units were claimed by Esposito to have

been completed in September 2006. Asbury received "payments" in the form ofrent for these
units from September of 2006 through January of 2008.
13.

In November and December of 2006, Esposito completed all ninety-four (94)

units, and from that time until January of 2008, Esposito received "payments" from the HOA for
purported rent.
14.

Of the $75 per month assessment to each lot owner, $35 a month was designated

in the CC&Rs, drafted by Esposito to be purported "rent", in the form of a $3,290 monthly
payment, "paid" by the HOA to Esposito.
15.

Esposito turned over Greenbriar Estates Subdivision to the HOA on July 5, 2007,

with the exception of Lot 39, Block 1, which he had a duty to transfer to the HOA.
16.

In the Fall of 2007, Greenbriar discovered that Esposito had failed to obtain a

certificate of occupancy for the storage units.
17.

Upon further investigation by Greenbriar, it was discovered that Esposito had

represented to the City of Nampa, in order to obtain approval of the Plat, that the HOA was to
own and maintain the storage facility.
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18.

In order to purchase a lot in Greenbriar Estates, the respective buyers had to agree

to be subject to the CC&Rs they were provided upon closing, which were drafted by Esposito,
which CC&Rs misrepresented that Lot 39, Block 1 was owned by Esposito.
COUNT ONE
(Quiet Title based upon Fraudulent Misrepresentation)
19.

Greenbriar incorporates and realleges paragraphs 1 through 18 of this

Counterclaim as if set forth fully herein.
20.

Esposito's actions were wrongful and oppressive.

21.

Esposito represented to the City of Nampa, on numerous occasions, including via

the Plat, which he presented through the surveyor he employed, that Lot 39, Block 1 was owned
by the HOA.
22.

Esposito, as the owner of Lot 39, Block 1, offered and intended to dedicate

Lot 39, Block 1 to the HOA pursuant to the Plat, which he signed and recorded with the Canyon
County Recorder.
23.

Through agents acting on his behalf, Esposito represented to potential buyers of

lots in Greenbriar Estates that the "Community Storage Facility" was an amenity of Greenbriar
Estates and that each homeowner "owned one unit."
24.

Esposito fraudulently misrepresented in the CC&Rs that Lot 39, Block 1 was not

owned by the HOA, but was privately owned.
25.

Esposito dedicated Lot 39, Block 1 to the HOA, and Greenbriar has a legally

enforceable interest in the common area, Lot 39, Block 1.
26.

Title to Lot 39, Block 1 should be quieted to the HOA.
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COUNT TWO
(Reformation of Contract)
27.

Greenbriar incorporates and realleges paragraphs 1 through 26 of this

Counterclaim as if set forth fully herein.
28.

Article III, section 7 of the CC&Rs provides that the "Community Storage

Facility" shall mean that certain community storage facility located on Lot 39, Block 1 of the
Plat.
29.

Exhibit C to the CC&Rs contains the Greenbriar Estates Subdivision Plat, which

states that Lot 39, Block 1 (among other lots) is designated as a common area lot and "shall be
owned and maintained by the homeowner's association as established by the subdivision
covenants."
30.

Article III, Section 21 of the CC&Rs defines "regular assessment" as the portion

of the cost of maintaining, improving, repairing, managing and operating the common area
including the rents associated with the use of the Community Storage Facility.
31.

Lot 3 9, Block I , pursuant to the CC&Rs (drafted by Esposito) is not a common

area. Esposito simply "carved" out that portion of the regular assessment it deemed a profitable
rental rate, despite the fact.that the subject lot, per Esposito in the CC&Rs, is not a common
area - contrary to the Plat and Exhibit C to the CC&Rs.
32.

Article IV, Section 3 of the CC&Rs provides that the Assisted Living Facility

Owner (Esposito) shall be a member of the HOA.
33.

Article IV, Section 4 of the CC&Rs provides that the Community Storage Facility

Owner will not be a member of the HOA and shall not be required to pay assessments.
34.

The CC&Rs contain inconsistent provisions and those provisions should be

construed to give effect to the intention of the parties and the facts surrounding the formation of
AMENDED ANSWER, COUNTERCLAIM AND DEMAND FOR JURY TRIAL - 16
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the contract, including Esposito's affirmation in the Plat that Lot 39, Block 1 "shall" be owned
by the HOA.
COUNT THREE
(Restitution)

35.

Greenbriar incorporates and realleges paragraphs 1 through 34 of this

Counterclaim as if set forth fully herein.
36.

The HOA is the owner of Lot 39, Block l based on the theory of common law

dedication.
37.

Alternatively, pursuant to the CC&Rs, drafted by Esposito, the "Community

Storage Facility" owner will not be a member of the HOA, and Esposito is a member of the
HOA through Esposito's ownership of lots within Greenbriar.
38.

Alternatively, Esposito did not have a Certificate of Occupancy for the storage

units until November 2007.
39.

The provision of the CC&Rs which provides that homeowners are to pay

assessment in the form of rents to the owner is based on the false assertion that Esposito is the
owner.
40.

Esposito's misrepresentation in the CC&Rs that Esposito was the owner of

Lot 39, Block 1 induced the homeowners purchase their lots with the CC&Rs as written, and also
induced them to pay Esposito purported rents based on the CC&Rs.
41.

Esposito wrongfully collected HOA assessments in the amount of $39,647.58.

42.

Esposito should be ordered to pay the HOA $39,647.58 in the form ofrestitution,

plus interest from the date each respective purported "payment" was made to Esposito.

AMENDED ANSWER, COUNTERCLAIM AND DEMAND FOR JURY TRIAL - 17
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ATTORNEY FEES AND COSTS

Greenbriar has been required to retain the services of Hawley Troxell Ennis & Hawley
LLP. Greenbriar is entitled to recover all attorney fees and costs incurred in bringing this
Counterclaim pursuant to the CC&Rs and other applicable law.
DEMAND FOR JURY TRIAL

Greenbriar hereby demand a trial by jury as to all issues so triable, and will not stipulate
to a jury ofless than twelve (12) jurors.
PRAYER FOR RELIEF

WHEREFORE, Counterclaimants pray for entry of judgment, as follows:
1.

That the Court quiet title in and to Lot 39, Block 1 of Greenbriar Estates to the

2.

For a declaration and judgment that Esposito has no interest in Lot 39, Block 1;

3.

That the Court reform the contract to reflect that Lot 39, Block 1 is to be owned

HOA;

by the HOA;
4.

That Esposito is to pay the HOA restitution in the amount of $39,647.58;

5.

For an award ofreasonable attorney fees and costs against Esposito; and

5.

For such ot~e; relief as

tfe Court deems just and proper.

DATED THIS ~ a y ~ 0 9 .
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CERTIFICATE OF SERVICE

l~ f ~

I HEREBY CERTIFY that on this_ day
l/l/lJ,.q:609, I caused to be served a true
copy of the foregoing AMENDED ANSWER, COl
ERCLAIM AND DEMAND FOR JURY
TRIAL by the method indicated below, and addressed to each of the following:
David M. Penny
COSHO HUMPHREY, LLP
800 Park Blvd., Suite 790
Boise, ID 83712
[Attorneys for Plaintiff]

_·_ U.S. Mail, Postage Prepaid
Hand Delivered
_ _ Overnight Mail
--v'E-mail
_ _ Telecopy
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JUN O9 2009
DAVID M. PENNY ISB #3631
COSHO HUMPHREY, LLP
800 PARK BLVD., STE. 790
BOISE, ID 83712
PO BOX 9518
BOISE, ID 83707-9518

CANYON COUNTY CLERK
,J HEIDEMAN. DEPUTY

Telephone (208) 344-7811
Facsimile (208) 338-3290

Attorneys for Plaintiffs
IN THE DISTRICT COURT OF THE THIRD JUDICIAL DISTRICT OF
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF CANYON
ASBURY PARK, LLC, an Idaho limited
liability company; and JOHN ESPOSITO,
Case No. CV 08-9740+c

an individual,

Plaintiffs,

REPLY TO COUNTERCLAIM

v.
GREENBRIAR ESTATES
HO:rvtEOWNERS' ASSOCIATION, INC.,
an Idaho non-profit corporation; DEBRA
HOBBS a/k/a DEBBIE HOBBS, an
individual d/b/aACTION ASSOCIATION
MANAGEMENT COMP ANY.
Defendants.

COMES NOW Asbury Park, LLC and John Esposito (sometimes collectively referred to
as Counterdefendants) to reply to the Counterclaim as follows:
FIRST DEFENSE
1.

The Counterclaim fails to state a claim upon which relief can be granted.
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SECOND DEFENSE
2.

Counterdefendants deny each and every allegation set forth in the Counterclaim

unless specifically admitted herein.

THIRD DEFENSE
3.

Counterdefendants admit the allegations set forth in Paragraphs 6 and 11.

4.

Counterdefendants deny the allegations set forth in Paragraphs 7, 10, 15, 16, 17,

20, 22, 23, 24, 25, 26, 31, 34, 36, 39, 40, 41, and 42.
5.

In reply to Paragraph 1, Counterdefendants admit that Asbury Park, LLC

developed Greenbriar Estates Subdivision and deny the remaining allegations set forth therein.
6.

In reply to Paragraph 2, Counterdefendants admit that during the development of

Greenbriar Estate Subdivision, Counterdefendants had meetings and exchanged correspondence
with the City of Nampa Planning & Zoning Division and deny the remaining allegations set forth
therein.
7.

ln reply to Paragraph 3, Counterdefendants admit that Asbury Park, LLC was

required to satisfy the requirements of the City of Nampa for a subdivision plat, which
requirements speak for themselves, and deny the remaining allegations set forth therein.
8.

In reply to Paragraph 4, Counterdefendants state that the documents referenced

therein speak for themselves as to the content thereof, and therefore Counterclaimant' s
representation of the content of the documents is denied.
9.

In reply to Paragraph 5, Counterdefendants admit that the plat of Greenbriar

Estate Subdivision was recorded on September 23, 2005, and deny the remaining allegations set
forth therein.
REPLY TO COUNTERCLAIM P -2-
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In reply to Paragraph 8, Counterdefendants admit that the Articles of

Incorporation for Greenbriar Estates Homeowners' Association (hereinafter "Greenbriar HOA")
were recorded on October 5, 2005, and admit that the Articles speak for themselves as to the
content thereof, and therefore Counterclaimant's representation of the content of the docwnents

is denied.
11.

In reply to Paragraph 9, Counterdefendants admit that a Correction to Plat was

recorded on July 31, 2007, and that the Correction to Plat speaks for itself

as to the content

thereof, and therefore Counterclaimant's representation of the content of the document is denied.
12.

In reply to Paragraph 12, Counterdefendants admit that some storage unit

facilities were completed by Asbury Park, LLC as of September 2006 and that rent was received
for some of those units between September 2006 and January 2008.
13.

In reply to Paragraph 13, Counterdefendants admit that as of December 2006,

Asbury Park, LLC had completed ninety-four (94) storage units and received some payments of
rent for those units, but deny that the Greenbriar HOA has paid over all rent collected for those
units.
14.

In reply to Paragraph 14, Counterdefendants admit that the Greenbriar Estates

CC&Rs speak for themselves as to the content thereof, and therefore Counterclaim.ant's
representation of the content of the documents is denied.
15.

In reply to Paragraph 18, Counterdefendants state that the purchase agreements of

the buyers of lots in the Greenbriar Estates speak for themselves as to the content thereof, and
therefore Counterclaimant's representation of the content of the documents is denied.
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In reply to Paragraph 21, Counterdefendants state that the plat speaks for itself as

to the content thereof. and therefore Counterclaimant's representation of the content of the
document is denied.
17.

In reply to Paragraphs 28, 29, 30, 32, 33, and 37, Counterdefendants state that the

Greenbriar Estates CC&Rs speak for themselves as to the content thereof, and therefore
Counterclaimant' s representation of the content of the documents is denied.
18.

In reply to Paragraph 38, Counterdefendants admit that a Certificate of

Occupancy for the storage units was obtained November 1, 2007, but Counterdefendants deny
that a Certificate of Occupancy was required in order to receive the payment of rent
19.

In reply to Paragraphs 19, 27 and 35, Counterdefendants incorporate and reallege

their responses to the paragraphs referenced in the Counterclaim.
FIRST AFFIRMATIVE DEFENSE
20.

Counterclaimant lack standing to bring the claims alleged in the Counterclaim.

SECOND AFFIRMATIVE DEFENSE

21.

Counterclairnant are not the real party in interest.

THIRD AFFIRMATIVE DEFENSE

22.

John Esposito has no liability to Counterclaimant because at all times he acted

within the course and scope of Asbury Park, LLC.
FOURTII AFFIRMATIVE DEFENSE
23.

Counterdefendants are not in privity of contract with Counterclaimant Greenbriar

HOA or its members.
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FIFTH AFFIRMATIVE DEFENSE

24.

Block 1, Lot 39 is a parcel ofland, not storage units.

SIXTH AFFIRMATNE DEFENSE
25.

The members of Greenbriar HOA purchased their lots from third parties, not the

Counterdefendants.

SEVENTH AFFIRMATIVE DEFENSE
26.

The Greenbriar HOA

cannot prosecute a claim based upon alleged

misrepresentations to the City of Nampa when the Greenbriar Estates plat was approved because
the Greenbriar HOA did not exist at that time.
EIGHTH AFFIRMATIVE DEFENSE

27.

Toe members of Greenbriar HOA cannot prosecute a claim based upon alleged

misrepresentations to the City of Nampa when the Greenbriar Estates plat was approved because
they were not owners of lots in Greenbriar Estates at that time.

NINTH AFFIRMATIVE DEFENSE
28.

The Greenbriar HOA and its members of the Greenbriar HOA acquired their

respective lots subject to the CC&Rs recorded October 4, 2005.

TENTH AFFIRMATIVE DEFENSE
29.

If the Greenbriar HOA and its members have been damaged at all, those damages

are the result of the conduct of third parties such as Debra Hobbs and Action Association
Management Company, and not the conduct of Counterdefendants.
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ELEVENTH AFFIRMATNE DEFENSE
30.

The Greenbriar HOA and its members are estopped and/or have waived the right

to assert their claims due to their own conduct, actions, or lack of action and omissions.

TWELFTH AFFIRMATIVE DEFENSE
31.

The claims of the Greenbriar HOA and its members are barred by the doctrine of

}aches and unclean hands.

THIRTEEN AFFIRMATIVE DEFENSE
32.

Some or all of the Counterclaimant's claim for monies paid is barred by Idaho

Code § 5-218 as the applicable statute oflimitations.
FOURTEENTH AFFIRMATIVE DEFENSE
33.

To the extent that Counterclaimant's claims are based upon allegations of fraud,

those claims are barred pursuant to Idaho Code§ 5-218 as the applicable statute oflimitations.

FIFTEENTH AFFIRMATIVE DEFENSE
34.

The plat recorded for Greenbriar Estates contained a mistake.

SIXTEENTH AFFIRMATNE DEFENSE
35.

Counterdefendants have not been able to engage in full discovery of the facts

relevant to this case and therefore Counterdefendants are unable to fully state in complete detail
all of the affirmative defenses that may exist with respect to the Counterclaim. Pursuant to Rule
11 of the Idaho Rules of Civil Procedure, Counterdefendants have as serted the affinnative
defenses that are presently known to them and believe to be applicable, but Counterdefendants
expressly reserve the right to assert additional affirmative defenses by amendment to its reply.
A ITORNEY'S FEES
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Counterdefendants have been required to retain the services of Cosho Humphrey,

LLP to defend its interest against the Counterclaim in this matter and are entitled to recover their
reasonable attorney's fees and litigation costs associated with defending this action pursuant to
Idaho Code§§ 12-120, 12-121, and Rule 54 ofldaho Rules of Civil Procedure.

DEMAND FOR JURY TRIAL
37.

Counterdefendants demand a trial by jury, composed of no less than twelve (12)

persons, on all issues, claims, and defenses triable to a jury, pursuant to the constitutions and
laws of the United States, the State of Idaho, and the Idaho Rules of Civil Procedure 38(b)

PRAYER FOR RELIEF
WHEREFORE, Counterdefendants pray as follows:
1.

That the Counterclaim be dismissed with prejudice and Counterclaimant talce

nothing thereby.

2.

For an award of attorney's fees and costs as prayed for in this Reply.

3.

For a jury trial on all issues as requested in this Counterclaim.

4.

For such other and further relief as the Court deems just and proper.

DATED this

__i day of June, 2009.
COSHO HUMPHREY, LLP
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VERIFICATION
STATE OF IDAHO

)
) ss.

County of Ada

)

JOHN ESPOSITO, being first duly sworn, deposes and says:
That he is a Plaintiff in the above-entitled action; that he has read the within and
foregoing Reply to Counterclaim, knows the contents thereof, and that the facts therein stated are
true as he verily believes. ·

Notary
Residing at _~~e~~==~-Commission expires -..!::::....;\Jlo.--~3'.r'>,~!auC"i+~..::--

REPLY TO COUNTERCLAIM P -8DMP/tls 20678·00l/4S6739 6/9/09 11:11:43 AM

000061.

From: Cosho Humr:,,hrey LLP

To: 4547525

Page: 10/10

Date: 6/9/200911:46:12 AM

(2J

CERTIFICATE OF SERVICE

I HEREBY CERTIFY That on the _it_ day of June, 2009, a true and correct copy of the
within and foregoing instrument was served upon:
Michelle Renae Points
Hawley Troxell Ennis & Hawley, LLP
P. 0. Box 1617
Boise, ID 83701-1617
Served by: Facsimile (208) 342-3829

'~ENNY

REPL V TO COUNTERCLAIM P -9-

DMP/tls 20678-001/456739 6/9/09 11: 11:43 AM

000062

----

DAVID M. PENNY ISB #3631
COSHO HUMPHREY, LLP
800 PARK BLVD., STE. 790
BOISE, ID 83712
PO BOX 9518
BOISE, ID 83707-9518
Telephone (208) 344-7811
Facsimile (208) 338-3290
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JUN 19 2009
CANYON COUNTY CLERK
T. CRAWFORD, DEPUTY

Attorneys for Plaintiffs
IN THE DISTRICT COURT OF THE THIRD WDICIAL DISTRICT OF
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF CANYON
ASBURY PARK, LLC, an Idaho limited
liability company; and JOHN ESPOSITO,
an individual,
Plaintiffs,

Case No. CV 08-9740*C

PLAINTIFFS' MOTION FOR PARTIAL
SUMMARY JUDGMENT

V.

GREENBRIAR ESTATES
HOMEOWNERS' ASSOCIATION, INC.,
an Idaho non-profit corporation; DEBRA
HOBBS a/k/a DEBBIE HOBBS, an
individual d/b/aACTION ASSOCIATION
MANAGEMENT COMPANY.
Defendant.
COMES NOW the above-named Plaintiffs, and move this Court pursuant to Idaho Rule
of Civil Procedure 56(c) for partial summary judgment dismissing the Counterclaim filed in this
case and granting Plaintiff Asbury Park, LLC judgment on Count l of the Complaint.
This Motion is brought on the grounds that Asbury Park, LLC is the owner of the
disputed Lot 39, Block 1 of Greenbriar Estates Subdivision and that the Defendant's theory of

' •
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common law dedication cannot be established as a matter of law and cannot change the
ownership of the lot in question.
This Motion is based upon the memorandum filed concurrently herewith, together with
Plaintiffs' Statement of Undisputed Facts, the Affidavits of John Esposito, Gregory G. Carter,
Jared Sherburne, Mike E. Pearson, and Chandra Thomquest.
Oral Argument is requested on this motion.

DATED this

I "I

day of June, 2009.
COSHO HUMPHREY, LLP

Attorneys for Pla· ·
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CERTIFICATE OF SERVICE
I HEREBY CERTIFY That on the~ day of June, 2009, a true and correct copy of the
within and foregoing instrument was served upon:
Michelle Renae Points
Hawley Troxell Ennis & Hawley, LLP
P. 0. Box 1617
Boise, ID 83701-1617
Served by: U.S. Mail
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DAVID M. PENNY ISB #3631
COSHO HUMPHREY, LLP
800 PARK BL VD., STE. 790
BOISE, ID 83712
PO BOX 9518
BOISE, ID 83707-9518
Telephone (208) 344-7811
Facsimile (208) 338-3290

JUN 19 2009
CANYON COUNTY CLEAK
T. CRAWFORD, DEPUTY

Attorneys for Plaintiffs
IN THE DISTRICT COURT OF THE THIRD WDICIAL DISTRICT OF
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF CANYON
ASBURY PARK, LLC, an Idaho limited
liability company; and JOHN ESPOSITO,
an individual,
Plaintiffs,
V.

Case No. CV 08-9740*C
PLAINTIFFS' MEMORANDUM IN
SUPPORT OF MOTION FOR
PARTIAL SUMMARY JUDGMENT

GREENBRIAR ESTATES
HOMEOWNERS' ASSOCIATION, INC.,
an Idaho non-profit corporation; DEBRA
HOBBS a/k/a DEBBIE HOBBS, an
individual d/b/a ACTION ASSOCIATION
MANAGEMENT COMPANY.
Defendant.

I. INTRODUCTION
This motion for partial summary judgment is brought by Plaintiffs to obtain judgment
dismissing the Counterclaim filed by Greenbriar Estates Homeowners' Association, Inc.
(hereinafter "Greenbriar HOA") and judgment in favor of Plaintiff Asbury Park, LLC
(hereinafter "Asbury Park") on Count One of the Plaintiffs' Complaint. The pivotal issue to all
of these claims is the ownership of Lot 39, Block 1 of the Greenbriar Estates Subdivision.
PLAINTIFFS' MEMORANDUM IN SUPPORT OF MOTION FOR PARTIAL SUMMARY JUDGMENT P -1DMP/tls 20678-001/440630
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Regardless of the theories advanced by the Greenbriar HOA, Asbury Park is and has always been
the owner of Lot 39, Block 1 and therefore is entitled to summary judgment.

II. STATEMENT OF FACTS
Filed concurrently with this memorandum is a Statement of Undisputed Facts which
supports Plaintiffs' motion for summary judgment.

The Statement of Undisputed Facts is

support by citation to the affidavits of surveyor Gregory G. Carter, Rocky Ridge Homes' owners,
Jared Sherburne and Mike E. Pearson, the affidavit of Chandra Thornquest, a representative of
Stewart Title of Boise, and the Affidavit of John Esposito, as well as the documents attached
thereto as exhibits, all filed concurrently herewith.

III. ARGUMENT
A.

The Rules Applicable to Summary Judgment Proceedings and Applicable Case Law
Require that the Court Grant Plaintiffs' Motion.
Summary judgment is appropriate where the pleadings, depositions, admissions, and

affidavits on file show there is no genuine issue of material fact, and the moving party is entitled
to judgment as a matter of law. I.R.C.P. 56(c); Northwest Bee-Corp v. Home Living Serv., 136
Idaho 835, 838, 41 P.3d 263, 266 (2002); City of Idaho Falls v. Home Indemnity Co., 126 Idaho
604, 606, 888 P.2d 383, 386 (1995). Through the summary judgment technique, then, courts
view all facts and inferences from the record in favor of the non-moving party. Read v. Harvey,
141 Idaho 497, 499, 112 P.3d 785, 787 (2005), reh'g denied. This means the moving party has
the burden of proving the absence of a genuine issue of material fact. I.R.C.P. 56(e); Orthman v.
Idaho Power, 130 Idaho 597, 600, 944 P.2d 1360, 1363 (1997). See also, G&M Farms v. Funk
Irrigation Co., 119 Idaho 514,517,808 P.2d 851,854 (1991).
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Nevertheless, while the court must liberally construe the facts and inferences contained in
the existing record in favor of the party opposing the motion, still, to withstand a motion for
summary judgment, the non-moving party must anchor its case in something beyond speculation.
A mere scintilla of evidence does not create a genuine issue. Samuel v. Hepworth, Nungester, &
Lezamiz, Inc., supra; Edwards v. Conchemco Inc., 111 Idaho 851, 853, 727 P.2d 1279, 1281 (Ct.

App. 1986). Accordingly, the party opposing the motion for summary judgment may not simply
rest on allegations contained in the pleadings; rather, the non-moving party must produce
evidence by way of affidavit or deposition in order to contradict the assertions of the moving
party. Herman Ex. Rel. Herman v. Herman, 136 Idaho 781, 784, 41 P.3d 209, 212 (2002);
D.A.R. Inc. v. Sheffer, 134 Idaho 141, 144, 997 P .2d 602, 605 (2000); Ambrose v. Buhl School
Dist. #412, 126 Idaho 581, 584, 887 P.2d 1088, 1091 (Ct. App. 1994). "Bare assertions that an

issue of fact exists, in the face of particular facts alleged by a movant, are not sufficient to create
a genuine issue of fact." Cates v. Albertson's Inc., 126 Idaho 1030, 1033, 895 P.2d 1223, 1226
(1995); Farm Credit Bank of Spokane v. Stevenson, 125 Idaho 270, 274, 869 P.2d 1365, 1369
(1994). In other words, the nonmovant's response "must set forth specific facts showing there is
a genuine issue for trial." Id.

B.

There is No Viable Legal Theory to Support the Claim by Greenbriar HOA that it is
the Owner of Lot 39, Block 1.

The heart of the Counterclaim by Greenbriar HOA is the allegation that John Esposito
(hereinafter "Esposito") misrepresented that Asbury Park was the owner of Lot 39, Block 1.
Greenbriar HOA contends this was a misrepresentation because it claims to be the rightful owner
of that lot.
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In Paragraph 18 of the Counterclaim, the Greenbriar HOA alleges:
18.
In order to purchase a lot in Greenbriar Estates, the respective
buyers had to agree to be subject to the CC&Rs they were provided upon
closing, which were drafted by Esposito, which CC&Rs misrepresented
that Lot 39, Block 1 was owned by Esposito.
Count One of the Counterclaim is titled "Quiet Title based upon Fraudulent
Misrepresentation". Under that count, Paragraph 24 alleges:
24.
Esposito fraudulently misrepresented in the CC&Rs that Lot 39,
Block 1 was not owned by the HOA, but was privately owned.
In Count Three of the Counterclaim, the Greenbriar HOA seeks restitution of storage fee
rent paid by the owners based upon an allegation of misrepresentation.

Under that count,

Paragraph 40 states:
40.
Esposito's misrepresentation in the CC&Rs that Esposito was the
owner of Lot 39, Block 1 induced the homeowners purchase their lots with
the CC&Rs as written, and also induced them to pay Esposito purported
rents based on the CC&Rs.
There can be no factual dispute that Asbury Park has held legal title to Lot 39, Block 1
from before the development of Greenbriar Estates to the present. (See Paragraph 4 of the
Affidavit of John Esposito, and Warranty Deed, Exhibit "l" thereto.) Asbury Park purchased the
land, developed it, sold the building lots, and has at all times retained ownership of Lot 39, Block
1.

The only theory advanced by Greenbriar HOA to explain their claim that Asbury does not
own Lot 39, Block 1 is the theory of common law dedication (Counterclaim, Count Three,
Paragraph 36). Under Idaho law, common law dedication, even if applicable, could not result in
a change in the ownership of Lot 39, Block 1 from Asbury Park to the Greenbriar HOA.
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Without exception, under Idaho law, "Common law dedication does not grant ownership of the
parcel in another, but a limited right to use the land for a specific purpose. The law of dedication
clearly states that dedication is not a transfer of title in the land, but the grant of an easement."
Saddlehorn Ranch Landowner's, Inc. v. Dyer, 2009-ID-0122.184 (Id. S.Ct. January 1, 2009).

From the foregoing analysis, it is clear that Asbury Park and Esposito, by representing
that Asbury Park owned Lot 39, Block 1, could not and did not make an untrue statement and
therefore the Plaintiffs are entitled to summary judgment as to any claim of misrepresentation or
fraud as alleged in Paragraphs 18 and 24 of Count One, and Paragraphs 39 and 40 of Count
Three. Since the statement that Asbury Park owned Lot 39, Block 1 was true, Counts One and
Three of the Counterclaim must be dismissed. Absent a sustainable claim for common law
dedication, the entire Counterclaim must be dismissed with prejudice.

C.

Greenbriar HOA Cannot Establish the Elements of Common Law Dedication.
The entirety of the Greenbriar HOA's Counterclaim and its defense against the Plaintiffs'

suit to recover unpaid rent is based upon the premise that the surveyor's error in Paragraph 8 to
the plat notes was actually a common law dedication of that lot to the Homeowners' Association.
(See affidavit of surveyor Gregory G. Carter.)

As explained in this Memorandum, the

Greenbriar CC&Rs, language in the deeds, and the undisputed circumstances soundly refute that
position.
Idaho Appellate Courts have had ample opportunity to fully develop the elements for
common law dedication and what the party asserting common law dedication must prove. In the
case of Saddlehorn Ranch Landowner's, Inc. v. Dyer, supra, the court succinctly stated the law:
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The elements of public and private common law dedication are the
same, requiring "(l) an offer by the owner clearly and unequivocally
indicating an intent to dedicate the land and (2) an acceptance of the
offer." Ponderosa Homesite Lot Owners v. Garfield Bay Resort, Inc., 143
Idaho 407,409, 146 P.3d 673, 675 (2006) (quoting Armand v. Opportunity
Mgmt. Co., 141 Idaho 709, 714, 117 P.3d 123, 128 (2005)). "When an
owner of land plats the land, files the plat for record, and sells lots by
reference to the recorded plat, a dedication of public areas indicated by the
plat is accomplished." Monaco v. Bennion, 99 Idaho 529, 533, 585 P.2d
608, 612 (1978) (quoting Smylie v. Pearsall, 93 Idaho 188, 191, 457 P.2d
427, 430 (1969)). This doctrine protects the interest of purchasers who
rely on the value of these public areas. Id.
The offer for dedication must be clear and unequivocal, thereby
indicating the owner's intent to dedicate the land. Ponderosa Homesite
Lot Owners, 143 Idaho at 409, 146 P.3d at 675 (quoting Sun Valley Land
& Minerals, Inc. v. Hawkes, 138 Idaho 543, 548, 66 P.3d 798, 803
(2003)). The burden of proof is on the party alleging that the land owner's
act or omission manifested an intent to dedicate the land for public use.
State ex rel. Haman v. Fox, Idaho 140, 146, 594 P.2d 1093, 1099 (1979).
"The intent of the owner to dedicate his land to public use must be clearly
and unequivocally shown and must never be presumed." Id. at 147, 594
P.2d at 1100.
"[U]nder Idaho law a dedication, whether express or common law,
creates an easement. Moreover, an easement does not divest the servient
estate owner of title. [citations omitted] ... Nor does the creation of an
easement divest the servient estate owner of the ability to transfer title."
Ponderosa Homesite Lot Owners, 143 Idaho at 410, 146 P.3d at 676.
"In determining the intent to dedicate, 'the court must examine the plat,
as well as 'the surrounding circumstances and conditions of development
and sale of lots"" West Wood Investments, Inc. v. Acord, 141 Idaho 75,
87 106 P.3d 401, 413 (2005) (quoting Sun Valley Land and Minerals, Inc.
v. Hawkes, 138 Idaho 543, 548; 66 P.3d 798, 803 (2003)).
Emphasis added.

Saddlehorn Ranch Landowner's Inc. v. Dyer, at Page 7.
The Greenbriar HOA cannot meet its burden for multiple reasons shown by the
undisputed facts of this case.
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1.

Asbury Did Not Sell Lots to the Homeowners and Therefore Made No
Offer to Them.

One fatal flaw to the claims of Greenbriar HOA is that Asbury Park did
not sell the lots to the homeowners in Greenbriar Estates. There was never an "offer" for
dedication by Asbury Park to the Greenbriar HOA or its members. Asbury Park sold the lots to
Rocky Ridge Homes. The homeowners then purchased lots from Rocky Ridge Homes and other
builders that purchased lots from Rocky Ridge Homes. 1 (See Affidavits of Mike E. Pearson and
Jared Sherburne filed concurrently herewith.)
Jared Sherburne and Mike Pearson were the principals of Rocky Ridge at the time that
Rocky Ridge purchased all of the building lots from Asbury Park. Their affidavits are submitted
in support of this motion for partial summary judgment. Both Mr. Pearson and Mr. Sherburne
confirm that prior to the purchase of the lots, they knew that the storage facility on Lot 39, Block
1 was to be privately owned by Asbury Park, that each lot in the subdivision would have a
storage unit, and each lot owner would be charged a mandatory rental fee to be collected by
Greenbriar HOA and paid to Asbury Park as the developer.

Jared Sherburne states in his

affidavit that he had reviewed the CC&Rs for Greenbriar Estates prior to the purchase of the
ninety-four (94) lots and understood that Asbury Park would be the owner of the storage facility
and that the storage facility lot would not be owned by the subdivision association. (Affidavit of
Jared Sherburn, Paragraphs 4-6.)

The ninety-four (94) building lots in Greenbriar Estates were sold to Rocky Ridge and Rocky Ridge then closed on
the purchase of the lots over a period of time. Rocky Ridge sold some lots directly to Prestige Homes and therefore
some deeds are directly from Asbury Park to Prestige Homes.
1
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Regardless of the plat, the purchasers from Asbury Park knew that Asbury
Park was not making an offer to dedicate Lot 39, Block 1. They clearly and unequivocally
understood the opposite, i.e. that Asbury Park was retaining ownership both from conversation
with Esposito and the CC&Rs. Finally, the deeds by which Asbury Park conveyed the lots
clearly state that the conveyances were subject to "restrictions, reservations, provisions of record,
and assessments," which would include the CC&Rs recorded before any conveyance of the lots.
(See Paragraphs 12 and 13 of the Affidavit of John Esposito, and see example deeds executed by
Asbury Park to convey the lots attached to the Affidavit of John Esposito collectively as Exhibit
"4".) Since the conveyance was subject to the CC&Rs which clearly state in Article IV, Section
4 that the community storage area was to remain privately owned, the initial buyers from Asbury
Park took subject to the terms of the CC&Rs.

2.

The CC&Rs for Greenbriar Estates show that Asbury Park Did Not
Intend to Dedicate the Land.
The CC&Rs for Greenbriar Estates were recorded with the Canyon

County Recorder on October 4, 2005 and have not been modified since that time. Both the
builders who purchased directly from Asbury Park and the subsequent homeowners purchased
the lots subject to the CC&Rs. (See Paragraphs 11, 12 and 13 to the Affidavit of John Esposito,
and the Greenbriar CC&Rs attached thereto as Exhibit "3"). The CC&Rs provide notice to all
purchasers that the land they are buying is subject to certain covenants, conditions, and
restrictions. Miller v. Simonson, 140 Idaho 287, 92 P.3d 537 (2004). Idaho Code§ 55-811 states
the effect of a recorded document:
Every conveyance of real property acknowledged or proved,
and certified, and recorded as prescribed by law, from the time
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it is filed with the recorder for record, is constructive notice of
the contents thereof to subsequent purchasers and mortgagees.
The CC&Rs are Exhibit "3" to the Affidavit of John Esposito. Article III
of the CC&Rs provides the definitions. Section 7 under Article III defines "Community Storage
Facility" as "shall mean that certain community storage facility located on Lot 39, Block 1 of the
Plat." Article IV of the CC&Rs at Section 4 discusses the community storage facility. The very
first sentence states, "The Community Storage Facility shall be privately owned and operated."
The paragraph goes on to describe how the private owner of the storage facility will be entitled
to receive rent subject to certain limitations and that the private owner shall be responsible for
the operation and maintenance costs of the storage facility.
In light of the language in the CC&Rs of record for each lot, there is no
way that Greenbriar HOA can satisfy its burden of proving that at the time of the purchase of the
lots by anyone, Asbury Park had made a "clear and unequivocal" offer to dedicate the land.

3.

The Warranty Deeds from the Builders to the Homeowners Expressly
Make the Conveyance "Subject to" the CC&Rs.
Attached to the Affidavit of Chandra Thornquest as Exhibit "A" are a

sampling of the warranty deeds used by the builders and the title companies to convey ownership
of Greenbriar Estate lots to the homeowners. Each deed shows that the lot purchased by the
homeowners from the builders was subject to the terms of the Greenbriar CC&Rs of record at the
time of the conveyance.

Each of the deeds contains an exception to the warranty of title

contained therein. Each deed contains similar language stating that it is subject to "reservations,
restrictions, dedications, easements, rights of way and agreements, (if any) of record ... ". (See
Land.America Transnation Warranty Deed attached to the Affidavit of Chandra Thomquest.)
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The Pioneer Title Company Warranty Deed specifically states that the conveyance is subject to
"current year taxes, irrigation district assessment, public utility easements, subdivision
restrictions, U.S. patent reservations, easements of record and easements visible upon the said
premises."

(See Pioneer Corporate Warranty Deed attached to the Affidavit of Chandra

Thomquest.) Since the CC&Rs were a matter of record prior to any conveyance of the lots, the
lot owners received their lots subject to the CC&Rs. Since the CC&Rs state that Lot 39, Block 1
is the storage facility and that the storage facility shall be privately owned and operated, they
cannot now claim that a common law dedication occurred. Under the facts of this case, there can
be no clear and unequivocal expression of intent to dedicate Lot 39, Block 1 and no acceptance
of that offer except as expressed in the deeds which make the conveyance to the members subject
to the CC&Rs.
4.

Application of the Law of Common Law Dedication to the Facts
Shows that a Common Law Dedication Did Not Occur.
The mistaken identification of Lot 39, Block 1 as a common area in the

plat recorded for Greenbriar Estates is of no legal effect unless the Greenbriar HOA can establish
the elements of common law dedication. The evidence before this Court strongly refutes any
contention that Asbury Park made a clear and unequivocal offer expressing an intent to dedicate
the lot. To the contrary, the purchasers from Asbury Park knew that Lot 39, Block 1 as the
storage facility would not be dedicated to the Association and the conveyance of the lots from
Asbury Park to its immediate buyers were expressly subject to the CC&Rs. The Greenbriar
HOA has no claim because it did not purchase the lots from Asbury Park and therefore was not
the recipient of an offer of any kind. Any offer would have also been subject to the CC&Rs.
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The deeds from the builders to the homeowners expressly made the conveyance subject to the
CC&Rs as a matter of record.
Finally, in this particular case, there is no public policy reason for
common law dedication to apply. Common law dedication is for the purpose of protecting those
who purchase solely upon what is of record in the plat. In this case, the existence of CC&Rs
showing that Lot 39, Block 1 would be owned by Asbury Park as the developer cannot be
ignored. Just as the plat was ofrecord, the CC&Rs were ofrecord. Further, Paragraph 8 of the
plat notes specifically states that the common areas would be "maintained by the Homeowner's
Association as established in the subdivision covenants." Even the provision in the plat was
qualified by the language of the CC&Rs.
D.

The Granting of Asbury Park's Motion for Partial Summary Judgment Will
Require that the Counterclaim be Dismissed and that Judgment be Entered for
Plaintiff on Count 1 of the Complaint.
Once the Court determines that Asbury Park is the owner of Lot 39, Block 1 and that the

Greenbriar HOA has no viable claim for common law dedication, the Counterclaim must be
dismissed.

Count Two of the Counterclaim seeks reformation of the terms of the CC&Rs,

however, since the Greenbriar HOA has no claim to ownership of Lot 39, Block 1, there is
nothing to reform. Count Three seeks to recover for the Greenbriar HOA payments that the
Association had made to Asbury Park before the Greenbriar HOA ceased payment and tried to
take advantage of the error in the plat. Since the Greenbriar HOA has no viable theory to claim
ownership of Lot 39, Block 1, and since Asbury Park claiming that it owned Lot 39, Block 1 was
in fact true, the Greenbriar HOA has no basis to claim repayment of those funds. In fact, the
opposite is true.
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Count 1 of Asbury Park's Complaint seeks to recover the storage unit rental payments
collected by the Greenbriar HOA from the members but not paid by the Greenbriar HOA to
Asbury Park as required Article IV, Section 4 of the CC&Rs. Since the Greenbriar HOA has no
basis to avoid that obligation, the Court should enter judgment for Asbury Park for the unpaid
rent as set forth in Exhibit "7" to the Affidavit of John Esposito in the amount of $64,540.00,
plus any unpaid rent that accrues up to the time of the grant of summary judgment at the rate of
$3,290.00 per month.

IV. CONCLUSION
The claim to ownership of Lot 39, Block 1 by the Greenbriar HOA is unsupported by
facts or legal theory. There can be no factual dispute that Asbury Park is the legal titled owner of
that parcel of land. The claim to ownership by virtue of the doctrine of common law dedication
is incorrect since common law dedication does not affect ownership, and as a matter of law, the
elements of common law dedication do not exist in this case.
The CC&Rs were of record prior to any transfer of ownership of building lots, and all
deeds expressly state that the conveyance is subject to the covenants of record for the various
lots. Asbury Park is entitled to judgment against Greenbriar HOA for the unpaid rent that is due
in accordance with the terms of the CC&Rs.
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DATED this

IC,

day of June, 2009.

COSHO HUMPHREY, LLP

~ - ~ _..._:s;;;;
___
_

Attorneys f o : ~

CERTIFICATE OF SERVICE
I HEREBY CERTIFY That on the li_ day of June, 2009, a true and correct copy of the
within and foregoing instrument was served upon:

Michelle Renae Points
Hawley Troxell Ennis & Hawley, LLP
P. 0. Box 1617
Boise, ID 83701-1617
Served by U.S. Mail

~

DAVIDM.~

~
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JUN 19 2009
CANYON COUNTY CLERK
T. CRAWFORD, DEPUTY

Attorneys for Plaintiffs
IN THE DISTRICT COURT OF THE THIRD nJDICIAL DISTRICT OF
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF CANYON
ASBURY PARK, LLC, an Idaho limited
liability company; and JOHN ESPOSITO,
an individual,
Plaintiffs,
V.

Case No. CV 08-9740*C
STATEMENT OF UNDISPUTED
FACTS IN SUPPORT OF PLAINTIFFS'
MOTION FOR PARTIAL SUMMARY
JUDGMENT

GREENBRIAR ESTATES
HOMEOWNERS' ASSOCIATION, INC.,
an Idaho non-profit corporation; DEBRA
HOBBS a/k/a DEBBIE HOBl;JS, an
individual d/b/a ACTION ASSOCIATION
MANAGEMENT COMPANY.
Defendant.
1.

Asbury Park, LLC (hereinafter "Asbury Park") purchased the land that would

eventually be developed in the Greenbriar Estates Subdivision. Asbury Park purchased the land
on May 5, 2005, and received a deed from the seller to Asbury Park, which was recorded in the
records of Canyon County on May 9, 2005 (See Paragraph 4 to the Affidavit of John Esposito
and the deed to Asbury Park attached to his affidavit as Exhibit "1 ".)
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2.

Asbury Park obtained approval of the subdivision from the City of Nampa. The

final plat for Greenbriar Estate Subdivision was recorded on September 23, 2005.

(See

Paragraphs 5 and 6 to the Affidavit of John Esposito, and the final plat attached thereto as
Exhibit "2".)
3.

The plan for Greenbriar Estates Subdivision was to build a community for

residents over the age of fifty-five (55). Since that type of subdivision typically has smaller
homes, it was planned for Asbury Park to create a storage facility within the subdivision that
would provide one (1) storage unit per resident lot for a monthly rental fee. In return for the
rental fee, Asbury Park would be responsible for all the costs and maintenance of the storage
facility. (See Paragraph 3 to the Affidavit of John Esposito.)
4.

At the time the final plat was recorded, it contained an error based upon a mistake

made by the surveyor. The notes to the final plat for Greenbriar Estates Subdivision mistakenly
included Lot 39 of Block 1 in the list of common are lots. (See Affidavit of Gregory G. Carter,
and Paragraph 11 to the Affidavit of John Esposito and the final plat attached thereto as Exhibit
"2").

5.

Paragraph 8 of the notes to the plat states:
8. Lots 2, 8, 20, 32, 39, 50, 51 and 53, Block 1 are designated as
common lots and shall be owned and maintained by the Homeowner's
Association as established in the subdivision covenants. Said lots are
subject to public utilty easements."

6.

Greenbriar Estates consists of ninety-four (94) residential lots. Prior to closing on

the sale of any lots, Asbury Park recorded Covenants, Conditions and Restrictions (hereinafter
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"Greenbriar CC&Rs") on October 4, 2005. (See Paragraphs 6 and 11 to the Affidavit of John
Esposito, and the Greenbriar CC&Rs attached thereto as Exhibit "3".)
7.

Article III, Section 7 of the Greenbriar CC&Rs states:
Section 7. "Community Storage Facility" shall mean that certain
community storage facility located on Lot 39, Block 1 of the Plat.

Greenbriar CC&Rs, Page 2, Article III, Section 7.
8.

Article IV, Section 4 of the Greenbriar CC&Rs is titled , "Community Storage

Facility," and states, "The Community Storage Facility shall be privately owned and operated."
Section 4 states as follows:
Section 4. Community Storage Facility. The Community Storage
Facility shall be privately owned and operated. The Community
Storage Facility owner will not by a Member in the Association and
shall not be required to pay Assessments. The Community Storage
Facility owner will be entitled to a fair market value rental rate, as
determined in its sole and absolute discretion, for the use of storage
units within the Community Storage Facility; provided however, that
such rental rate may not be increased by more than five percent (5%)
during any twelve (12) month period. The Community Storage
Facility owner shall be solely responsible for the operation and
maintenance of the Community Storage Facility.
The Community Storage Facility shall only be available for use by
Owners and Residents. Every Owner shall be entitled to use one
storage unit within the Community Storage Facility. The rental rate
for the use of these storage units shall be included in each Owner's
Regular Assessments. Non-use by an Owner of a storage unit will not
preclude him/her/them from paying Assessments associated with their
storage unit. Subject to availability, Owners may lease additional
storage units and the rent associated therewith may be included in their
Assessments or billed separately. Subject to availability, Residents
may also lease storage units within the Community Storage Facility.
Greenbriar CC&Rs, Page 5, Article IV, Section 4.

(Also see Paragraphs 9 and 10 to the

Affidavit of John Esposito.)
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9.

On July 19, 2005, Asbury Park entered into a contract with Rocky Ridge Homes

to sell Rocky Ridge all of the ninety-four (94) building lots in Greenbriar Estates Subdivision.
Pursuant to that agreement, Rocky Ridge would "take down" blocks of lots at a time so that the
closing on the sale of the lots did not all occur at once. Rocky Ridge in turn sold some of the lots
to Prestige Homes, and therefore some of the lots were deeded directly from Asbury Park, LLC
· to Prestige Homes. All closings for all building lots occurred after the Greenbriar CC&Rs were
recorded. (See Paragraph 12 to the Affidavit of John Esposito, the Affidavit of Jared Sherburne,
and the Affidavit of Mike E. Pearson.)
10.

Jared Sherburne and Mike Pearson were the owners and operators of the Rocky

Ridge entities that purchased the ninety-four (94) building lots. Prior to the purchase of the lots,
Mike Pearson clearly understood that the storage facility within Greenbriar Estates Subdivision
was to be owned by Asbury Park as the developer and not by the Greenbriar HOA.

He

understood that each owner of a lot in Greenbriar Estates would have a storage unit assigned and
would be charged a mandatory rental fee that would be collected by the Greenbriar HOA and
paid to Asbury Park as the developer. He knew that the obligation to pay the rental fees would
commence upon the purchase of the lots from Asbury Park. It was clear to him that the storage
facility would not be owned by the subdivision association. (See Paragraph 4 to the Affidavit of
Mike E. Pearson.)
11.

Jared Sherburne had the same understanding as Mike Pearson. In addition, Jared

Sherburne had actually reviewed the Greenbriar CC&Rs prior to the purchase of the building
lots. From reviewing the CC&Rs, he understood that Asbury Park as the developer would own
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the storage facility, not the subdivision association. He understood that each purchaser of a lot
would be assigned a storage unit for which they would pay a mandatory rental fee to be collected
by the Greenbriar HOA and then paid to Asbury Park. (See Paragraphs 4 and 5 to the Affidavit
of Jared Sherburne.)
12.

As Rocky Ridge would "take down" lots and close on the purchase, Asbury Park

would execute a deed. All deeds executed by Asbury Park for the sale of lots in Greenbriar
Estates Subdivision were identical except for identifying the grantee and specific lot, and each
deed specifically stated that the sale was subject to "easements, restrictions, reservations,
provisions, provisions ofrecord and assessments ... " at the time of the conveyance, and therefore
each sale was subject to the terms of the recorded CC&Rs.

(See Paragraphs 12 and 13 to the

Affidavit of John Esposito and the sample deeds from Asbury Park conveying the lots attached
thereto collectively as Exhibit "4".)
13.

As the lots were sold by Asbury Park, Rocky Ridge would begin the payment of

storage fees to the Greenbriar HOA as required by the CC&Rs. On Lot 39, Block 1 of the
subdivision, Asbury Park began construction of the storage facilities on June 15, 2006 at a cost
of $183,300.90, all of which was paid by Asbury Park. (See Paragraphs 7, 8, and 17 to the
Affidavit of John Esposito.)
14.

Originally, the Greenbriar Homeowner's Association complied with the

Greenbriar CC&Rs by collecting the rental payment as part of the subdivision assessments and
paying the rental fee to Asbury Park. (See Paragraphs 17 and 18 to the Affidavit of John
Esposito.)
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15.

C
' ..

In July 2007, Asbury Park began the process of starting to turn over the

Homeowners' Association to the members. As part of that process, Asbury Park and the new
replacement board of directors signed a document titled, "Action Without a Meeting", agreeing
to the terms of that document as the foundation for the turnover of the Greenbriar HOA from
Asbury Park as the developer to the members. The document identifies the common areas to be
turned over by Asbury Park to the Greenbriar HOA and does not include Lot 39, Block 1 in the
common area list. In fact, the document specifically excludes from the common areas "the
privately owned storage unit(s) property (identified as Lot 39, Block 1 of the subdivision)." (See
Paragraph 15 to the Affidavit of John Esposito and the "Action Without a Meeting" attached
thereto as Exhibit "5".)
16.

On August 9, 2007, Asbury Park executed a deed conveying the common areas to

the Homeowner's Association consistent with the terms of the "Action Without a Meeting". The
deed did not include Lot 39, Block 1. (See Paragraphs 15 and 16 to the Affidavit of John
Esposito and the deed conveying the common areas to the Homeowners' Association attached
thereto as Exhibit "6".)
17.

Asbury Park has never deeded or conveyed away its ownership of Lot 39, Block 1

of Greenbriar Estates Subdivision and has owned that property since the land was originally
acquired by Asbury Park. (See Paragraph 4 to the Affidavit of John Esposito and the deed for
the land to Asbury Park attached thereto as Exhibit "l ".)
18.

Beginning in October 2007, the Greenbriar HOA unilaterally decided to only send

Asbury Park rental payments for the storage units occupied by its members, even though the
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$3,290.00 per month. Exhibit "7" to the Affidavit of John Esposito is a correct accounting of the
rent not paid by the Greenbriar HOA to Asbury Park from October 1, 2007 through June 1, 2009
in the amount of $64,540.00. (See Paragraphs 17 and 18 to the Affidavit of John Esposito and
Exhibit "7" attached thereto.)
20.

The Greenbriar HOA stopped paying the rent over to Asbury Park in February

2008 based upon its contention that the error in the plat made the Greenbriar HOA the owner of
Lot 39, Block 1. (See Greenbriar HOA Counterclaim.)
21.

When Rocky Ridge or Prestige Homes sold lots to their customers, they used

warranty deeds which expressly make the conveyance and warranty of title subject to
restrictions, covenants, and matters of record. The CC&Rs for Greenbriar Estates were matters
of record at the time of each of the conveyances by Rocky Ridge or Prestige Homes to their
customers. (See Affidavit of Chandra Thornquest and the warranty deeds attached thereto as
Exhibit "A".)

DATED this _/_0_day of June, 2009.
COSHO HUMPHREY, LLP

~
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DAVID MYENNY
Attorneysfor Plaintiff
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T. CRAWFORD, DEPUTY

Attorneys for Plaintiffs
IN THE DISTRICT COURT OF THE THIRD JUDICIAL DISTRICT OF
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF CANYON
ASBURY PARK, LLC, an Idaho limited
liability company; and JOHN ESPOSITO,
an individual,
Plaintiffs,
V.

Case No. CV 08-9740

AFFIDAVIT OF JOHN ESPOSITO IN
SUPPORT OF MOTION FOR
PARTIAL SUMMARY JUDGMENT

GREENBRIAR ESTATES
HOMEOWNERS' ASSOCIATION, INC.,
an Idaho non-profit corporation; DEBRA
HOBBS a/k/a DEBBIE HOBBS, an
individual d/b/a ACTION ASSOCIATION
MANAGEMENT COMPANY.
Defendant.

STATE OF IDAHO )
)ss.
)
County of Ada
JOHN ESPOSITO, being first duly sworn upon oath, states as follows:
1.

I am a Plaintiff in the above-captioned matter. I am an individual over the age of

eighteen (18) and I make this affidavit of my own personal knowledge.
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2.

Asbury Park, LLC is an Idaho limited liability company that I formed with me as

the sole member. I operate Asbury Park to engage in the business of subdivision development.
3.

In 2004, Asbury Park began the process of creating a subdivision for residents

over the age of fifty-five (55). On September 20, 2004, the Nampa City Council voted to
approve the annexation and re-zone of the land that would become Greenbriar Estates
Subdivision No. 1.

This type of subdivision typically has smaller homes, and therefore, I

planned for Asbury Park to create a storage facility within the subdivision that would provide
one (1) storage unit per residential lot for a monthly rental fee. In return for the monthly rental
fee, Asbury Park would be responsible for all costs of maintenance and operation of the storage
facility.
4.

Asbury Park purchased the land for the subdivision on May 5, 2005 and received

a deed from the seller to Asbury Park, LLC which was recorded in the records of Canyon County
on May 9, 2005. A true and correct copy of the deed to Asbury Park is attached to my affidavit
as Exhibit "1 ". The land that was purchased became Greenbriar Estates Subdivision which was
platted into lots. No deed or conveyance has been executed by Asbury Park conveying Lot 39,
Block 1 so it is still owned by Asbury Park.
5.

I followed the steps required by the City of Nampa to obtain approval of the

Greenbriar Estates Subdivision. This included obtaining the annexation of the property into the
city, a re-zone of that property, and approval of the subdivision. These steps were completed on
February 22, 2005 when the final plat was approved by the Nampa City Council. A true and
correct copy of the final plat is attached to my affidavit as Exhibit "2".
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6.

I believe that it would be helpful for an understanding of the development of

Asbury Park to provide a timeline. The final plat for Greenbriar Estates Subdivision, Exhibit
"2", was recorded September 23, 2005. Thereafter, the Covenants, Conditions and Restrictions
(hereinafter "Greenbriar CC&Rs") were recorded on October 4, 2005. The Greenbriar Estates
Homeowners' Association Articles of Incorporation were filed with the Idaho Secretary of
State's Office on October 5, 2005. The closing on the sale of all lots in Greenbriar Estates
occurred after October 25, 2005.
7.

In June 2005, I began the physical construction of the subdivision infrastructure

which required surveying of the land and the construction and placement of utilities, roads,
sidewalks, and other amenities. The subdivision infrastructure was completed at the end of
September 2005.
8.

On Lot 39, Block 1 of the subdivision, Asbury Park began construction of the

storage facilities on June 15, 2006. The storage facilities are constructed of a poured concrete
slab, wood and vinyl walls, with a thirty (30) year composite roof. Each unit has a garage-type
door. As of the end of December 2006, I had constructed a total of one hundred eight (108)
storage units. Ninety-four (94) of the units were for the ninety-four lots in Greenbriar Estates
Subdivision No. 1. The total construction costs for the payment of subcontractors and material
suppliers was $183,390.00, all of which was paid by Asbury Park.
9.

In order to describe how the storage units would be operated for use by the

Greenbriar residents, I had the Covenants, Conditions and Restrictions of Greenbriar Estates
drafted and recorded before any sales closed. A true and correct copy of the Greenbriar CC&Rs
is attached to my affidavit as Exhibit "3". Article III, Section 7 of the Greenbriar CC&Rs
AFFIDAVIT OF JOHN ESPOSITO IN SUPPORT OF MOTION FOR PARTIAL SUMMARY JUDGMENT P -3DMP/tls 20678-001/Doc. 436961
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defines "Community Storage Facility" as, "that certain community storage facility located on Lot
39, Block 1 of the Plat." Article IV, Section 4 of the Greenbriar CC&Rs describes how the
storage facility will operate. Article IV makes it clear that the storage facilities are to be
privately owned and operated and therefore not owned by the Greenbriar Homeowners'
Association. Section 4 of the Greenbriar CC&Rs states that the owner of the storage facility is
entitled to receive the fair market rental value for the storage unit with the increase in rent
capped at 5% during any twelve (12) month period and in return, the owner of the storage facility
agrees to be solely responsible for the operation and maintenance.
10.

Section 4 of the Greenbriar CC&Rs clearly states that a storage facility would

only be available for use by owners and residents of Greenbriar Estates. The storage facility was
not open to the public. lbis is the reason why the CC&Rs refer to the storage facility as the
"Community Storage Facility". The use of the word "Community" was to negate any concern
that the storage facility would be open to the public since Greenbriar Estates is a gated
community. Section 4 of the CC&Rs goes on to state that each owner will be responsible for
paying assessments on their storage unit regardless of whether they use it or not.
11.

The Greenbriar CC&Rs attached to this affidavit as Exhibit "3" were recorded in

the records of Canyon County, Idaho, on October 4, 2005.

Prior to the recording of the

Greenbriar CC&Rs, I had recorded the final plat of the Greenbriar Estates Subdivision. That
subdivision plat contained an error in Paragraph 8 of the notes. Paragraph 8 of the notes to the
Greenbriar plat incorrectly stated that Lot 39 was included in the lots that were designated as
common area lots to be owned and maintained by the Homeowners' Association, however,
Paragraph 8 of the notes goes on to clarify that Lot 39 was to be owned and maintained by the
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Homeowners' Association "as established in the subdivision covenants."

The note on the

Greenbriar Estates final plat does not reference or mention storage facilities.
12.

On July 19, 2005, Asbury Park entered into a contract with Rocky Ridge Homes

to sell Rocky Ridge all of the ninety-four (94) building lots in Greenbriar Estates Subdivision.
Pursuant to that agreement, Rocky Ridge would "take down" blocks of lots at a time so that the
closing on the sale of the lots did not all occur at once. Rocky Ridge in turn sold some of the lots
to Prestige Homes, and therefore some of the lots were deeded directly from Asbury Park, LLC
to Prestige Homes. Prior to the sale of any lot in Greenbriar Estates Subdivision, the Greenbriar
CC&Rs were recorded and a matter of record and therefore constructive notice to all buyers that
the storage units were privately owned and not owned by the Association, and that rent would be
collected from each lot owner for a storage unit. Prior to selling all of the lots to Rocky Ridge, I
met with Mike Pearson and Jared Sherburne as the principals of Rocky Ridge to discuss the
Greenbriar Estates Subdivision.

I explained to them that the storage facility would remain

privately owned and that each lot owner would lease a storage unit with the rent included in the
assessment to be collected by the Greenbriar HOA.
13.

The deeds used to convey all ninety-four (94) lots were identical except for the

date, the name of the grantee, and the legal description lot nwnber. Attached to my affidavit as
Exhibit "4" are a sample of deeds from conveyance of the lots, including the deed for Lots 35,
85, and 94. Every deed executed by Asbury Park to convey one of the ninety-four (94) lots
explicitly stated that the conveyance was, "SUBJECT TO: Current general taxes, a lien in the
process of assessments, not yet due or payable. Easements, restrictions, reservations, provisions
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of record, and assessments, if any." For this reason, every conveyance was subject to the
previously recorded Greenbriar CC&Rs.
14.

Asbury Park has always owned the land known as Lot 39, Block 1 of Greenbriar

Estates Subdivision since the time that the land was originally acquired by Asbury Park and has
not deeded that lot or otherwise conveyed it at any time.
15.

In early July 2007, Asbury Park began the process of turning over the Greenbriar

Estates Subdivision Homeowners' Association in a document titled "Action Without a Meeting",
a copy of which is attached to my affidavit as Exhibit "5". That document was signed by me and
my wife on behalf of Asbury Park as the Declarant, and by the new homeowner board of
directors consisting of Greenbriar homeowners.

Lot 39 was specifically excluded from the

common areas turned over to the Homeowners' Association and specifically reconfirmed as the
privately owned storage units of Asbury Park as the Declarant. In relevant part, the Action
Without a Meeting states as follows:
The Declarant, (Asbury Park, LLC; whose owner is John Esposito and
Lexi Esposito who are also officers/the board of directors of Greenbriar
Estates Homeowners' Association, Inc.) are the owners/developers of
Greenbriar Estates Subdivision No. 1 (hereinafter the "Subdivision") in
Nampa, Idaho.
Declarant, hereby officially turns over the Greenbriar Estates Subdivision
Homeowners' Association, including certain common areas identified as:
Lots 1, 2, 8, 32, 38, 50, 51, 53, all of/in Block 1 on the official plat of the
Subdivision; but excluding:

1)
The priately owned storage unit(s) property (identified as
Lot 39, Block 1 of the Subdivision),
2)
The R.V. storage area (a certain parcel of land that lies
adjacent to the west of Lots 16-22, Block 1 of the Subdivision)
to the homeowners on the following conditions(s).
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16.

On August 9, 2007, I caused Asbury Park to execute a deed conveying the

common areas to the Homeowners' Association, Exhibit "6", which did not included Lot 39
because it was not a common area and it was agreed that Lot 39 consisted of a privately owned
storage facility.
17.

Pursuant to Article IV, Section 4 of the Greenbriar CC&Rs, the Greenbriar

Estates Homeowners' Association is charged with the responsibility of collecting the storage unit
rent as part of the regular quarterly assessments. The initial monthly rental rate for a l0'xlO'
storage area was $35.00 and the rental rate for a 10'xl5' unit was $50.00. These rates have
never been changed. Early in the process it was agreed that to simplify the collection, I would
directly collect the additional $15.00 from the lotowners receiving the larger storage units, and
that additional amount has been paid. Beginning September of 2006 through September 2007
the Homeowners' Association collected the storage unit rents and paid those rents to Asbury
Park as required.

As soon as the Homeowners' Association incorrectly asserted that I had

finalized the process for turning over the Greenbriar HOA to the members, they stopped paying
for most of the units and only tendered payment with regard to units that were occupied or used
by members.

Commencing October 2007 they only paid for thirty-two (32) units.

The

Homeowners' Association tendered payment of the rent for occupied storage units through
January 1, 2008 and then stopped paying the rental amount to Asbury Park and paid nothing
from February 1, 2008 through June 1, 2009. An accounting of the unpaid amounts and Asbury
Park's most current invoice to Greenbriar Estates Subdivision Homeowners' Association is
attached hereto as Exhibit "7".
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18.

The Greenbriar HOA has continued to collect the full assessment (including the

storage unit rent) from the owners of lots in Greenbriar Estates. When the Board of Directors for
the Greenbriar HOA learned of the error in the plat regarding Lot 39, the Greenbriar HOA
stopped paying the rent to Asbury Park on the theory that the error in the plat made the
Greenbriar HOA the owner of Lot 39 and therefore no rent payment was due.

Upon a

determination that Asbury Park owns Lot 39, Block 1, and the Greenbriar HOA does not, Asbury
Park is entitled to a judgment in the amount shown on Exhibit "7" of $64,540.00, plus additional
rent in the amount of $3,290.00 for each month thereafter that the rent has not been paid.
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CERTIFICATE OF SERVICE

_Jj_

I HEREBY CERTIFY That on the
day of June, 2009, a true and correct copy of the
within and foregoing instrument was served upon:

Michelle Renae Points
Hawley Troxell Ennis & Hawley, LLP
P. 0. Box 1617
Boise, ID 83701-1617
Served by: U.S. Mail

>
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DECLARATION OF COVENANTS, CONDITIONS
AND RESTRICTIONS
FOR
GREENBRIAR ESTATES SUBDMSION
(A COMMUNITY FOR PERSONS 55 OR OLDER)

September 23, 2005
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NOTICE
THE FOLLOWING ISA VERYIMPORTANTDOCUMENTWHICHEACHAND
EVERY POTENTIAL OWNER AND RESIDENT WITHIN THE GREENBRIAR
ESTATES SUBDMSION SHOULD READ AND UNDERSTAND.
TIIlS
DOCUMENT DETAILS THE OBLIGATIONS AND PROHIBIDONS IMPOSED
UPON ALL OWNERS, OCCUPANTS AND RESIDENTS.
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DECLARATION
OF COVENANTS, CONDIDONS AND RESTRICTIONS
FOR THE GREENBRIAR ESTATES SUBDMSION
(A c o ~ FOR PERSONS 55 OR OLDER)
This Declaration of Covenants, Conditions and Restrictions for the Greenbriar Estates Subdivision
(this "Declaration") is made effective this 23rd day of September, 2005, by Asbury Park, LLC, an Idaho
limited liability company ("Declarant")ARTICLEI: RECITALS
Section I.
Property Covered." The property subject to this Declaration is the property legally
described in the attached Exhibit A. which is made a part hereof, together with any other property made
subject to this Declaration pursuant to the tenns herein (the "Property").

Pumose of Declaration. The purpose of this Declaration is to set forth the basic
Section 2.
restrictions, covenants, limitations, conditions and equitable servitudes ( collectively "Restrictions") that will
apply to the Property, and use of any and all portions thereof. The Restrictions are designed to protect,
enhance and preserve the value~ amenities, desirability. and attractiveness of the Property in a cost effective
and administratively efficient manner.
ARTICLE TI: DECLARATION
Declarant hereby declares that the Property, including each Single Family Lot, Dwelling Unit,
Assisted Living Facility, and any other parcel or portion thereof, is and/or shall be held, sold, conveyed,
encumbered, hypothecated, used, occupied and improved subject to the following terms and Restrictions,
all of which are declared and agreed to be in furtherance of a general plan for the protection, maintenance,
subdivision, improvement and sale of the Property, and to enhance the value, desirability and attractiveness
thereof.
ARTICLE Ill: DEFINITIONS
"Architectural Committeen shall mean the Architectural Committee ofthe
Section 1.
Association established pursuant to Article IX herein. ·
Section 2.
Assessments.

"Assessments" shall mean Regular Assessments, Special Assessments and Limited

Section 3.
"Assisted Living Facility" shalJ mean that certain assisted Jiving facility located on
Lot 52, Block I of the Plat
·
Section 4.
"Association" shall mean the Greenbriar Estates Homeowners' Association, Inc., its
successors and assigns.
Section 5.

"Board" shall mean the Board of Directors of the Association.

Section 6.
"Common Area" shall mean all real property (including the Improvements thereto)
owned by the Association for the common use and enjoyment of all Owners, Residents and the Assisted
DECLARATJON OF COVENANTS, CONDITIONS AND RESTRJCilONS- 1
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Living Facility owner. The Common Area is legaJJy described on the attached Exhibit B, which is made a
part hereof.
"Community Storage Facility" shall mean that certain community storage facility
Section 7.
Jocated on Lot 39, Block I of the Plat
Section 8.

"Declarant" shall mean Asbury Park, LLC, an Idaho limited liability company.

Section 9.
"Dwelling Unit" shall mean sing]e-family,attached and detached residential houses
constructed or to be constructed on each Single Family Lot.
Section I0.
"Improvement" shall mean any structure, facility or system, or other improvement
or object, whether permanent or temporary, which is erected, constructed, pJaced upon, under or over any
portion of the Property, including, without limitation, Dwelling Units, fences, landscaping, streets, roads,
drives, driveways, parking areas, sidewalks, bicycle paths, curbs, walls, rocks, signs, Jights, mail boxes,
electrical line5> pip~. pumps, ditches, waterways, recreational facilities, grading. utility improvements, dog
runs and/or kennels, play equipment, and any new exterior construction or exterior improvement which may
not be included in the foregoing. Improvement(s) includes both original improvements existing on the
Property on the date hereof and all later changes.

Section JJ.
"Limited Assessment" shall mean a charge against a particular Owner or the Assisted
Living Facility owner directly attributable to such Owner or Assisted Living Facility owner (or any of
his/her/its Residents), equal to the cost incurred by the Association in connection with maintenance, repairs,
replacements and/or corrective action performed pursuant to the provisions of this Declaration or any
suppJemental declaration.
Section 12.
inc]uding Declarant.

"Membern sh~l mean each Person hoJding a membership in the Association,

Section 13.
"Mortgage" shall mean any mortgage, deed oftrust, or other document pledging any
portion of the Property or interest therein as .security for the payment of a debt or obligation.
Section 14.
"Owner'' shall mean each record owner, other than Declarant, whether one or more
Persons, offee simpJetitle to a Single Family Lot, including contract sellers, but excluding those having such
interest merely as security for the performance of an obligation.
"Perimeter Fence" shall collectively mean the fence and/or retaining waJls which
Section 15.
have been constructed by DecJarant along the boundaries of the Property.
Section 16.
including Declarant.

"Person(s)" shall mean any individuaJ, partnership, corporation or other legaJ entity,

"Plat" shall mean the Greenbriar Estates Subdivision final plat filed in Book 36 of
Section 17.
Plats at Page 36, Records of Canyon County, Idaho, a copy of which is attached hereto as Exhibit C, and
made a part hereof.

Section 18.
"Private Roads" shall mean aJJ roads within the Property which shaJI be owned by
the Association for the common use and enjoyment ofall Owners, Residents and the Assisted Living Facility
DECLARATION OF COVENANTS, CONDITIONS AND RESTRICTIONS -2
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owner. The Private Roads are legaJJy described on·the attached Exhibit D, which is made a part hereof. As
used herein, the definition of Private Roads shall include all Improvements thereto, including, without
limitation, the entry gates to S. Greenbriar Road and S. Don Street, all roadway surfaces, curbs, gutters,
sidewaJks, jfany, drainage facilities, if any, and any and all appurtenant Improvements located thereon such
as street lights, street signs and landscaping, if any.
Section 19.
"Property'' shaJI mean that certain rea] property legally described on the attached
Exhibit A, and such annexations or other' additions thereto as may hereafter be brought within the jurisdiction
of this Declaration.
Section 20.
"RV Storage Facility" shall mean that certain·recreational vehicle storage facility
located adjacent to the western Property boundmy.
Section 21.
"Regular Assessments" shaJI mean the portion ofthe cost of maintaining, improving,
repairing. managing and operating the Common Area, Perimeter Fence and Private Roads, including all
Improvements thereon or thereto, and all other costs and expenses incurred to conduct the business and
affairs of the Association, including, without limitation, the rents associated with the use ofthe Community
Storage Facility, which are levied against every Owner and Assisted Living FaciJity owner by the Association
pursuant to the tenns of this Declaration or any supplemental declaration.
Section 22.
"Resident" shall mean a resident oftbe Assist Living Facility other than the owner
thereof and it~ staff, employees, managers, careta.kers, etc.

Section 23.
"Residential Unit" shalJ mean a residential unit for occupancy by Residents within
the Assist Living Facility.
Section 24.
"Restrictions" shalJ mean the basic restrictions, covenants, limitations, conditions
and equitable servitudes that will apply to the Property, and use of any and all portions thereof.
Section 25.
"Single Family Lot" shall mean any lot designated in the Plat and/or any other
recorded subdivision plat of the Property, with the exceptions of 1) the Common Area, 2) Lot 52, Block I
(Assisted Living Facility) 3) Lot 39, Block I (Community Storage Facility) and 4) Lot 49, Block I (MedicalProfessional Lot). It is anticipated that two medical/professional office buildings will be constructed on Lot
49, Block I and, as su.ch, this Lot is not subject to this Declaration. ·
Section 26. . "Special Assessments" shall mean that portion of the costs of the capital
improvements and replacements, equipment purchases and replacements or shortages in Regular Assessments
paid to the Association pursuant to the provisions of this Declaration or any supplemental declaration.
ARTICLE IV: COMMUNITY USES AND REGULATION OF USES
Section 1.
Community For Persons 55 Or Older. Greenbriar Estates Subdivision is a
community desig.,.ed for residents 55 yean of age or older. As such, at least 80% of the DwelUng Units
must be occupied by at least one individuaJ fifty-five (55) years of age or older and 80% of the
Residential Uni~ must be occupied by at least one individuaJ fifty-five (55) years of age or older.
Notwithstandinc the foreeoina, Declarant or the Association may require, in their sole and absolute
discretion, that more than 80% of the Dwellin,:_Units and/or more than 80% of the Residential Units
be occugi!,d by at least one individual fifty-five (55} years of a,:e or older. Any Dwelling Unit occupant
DECLARATION OF COVENANTS, CONDmONS AND RESTRICTIONS- 3
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or Resident under fifty-five (SS) yean of age must be at least eighteen (18) yean of age. In the event
that any Dwelling Unit occupants or Residents are no longer qualified by reason of the birth of a child,
such a disqualified occupant or Resident shall only be allowed to continue the occupancy of the
Dwelling Unit or Assisted Living Facility for a maximum of one (1) year after the date of birth of the
child. During this one (1) year period, such Dwelling Unit occupant must exercise best efforts to sell
their Single Family Lot and Dwelling Unit.
All potential Ownen and Residents must sign an affidavity in form and content acceptable to
the Association, acknowledging bis/her/their compliance with the age and other restrictions contained
in this Declaration and the Older Persons Act of 1995 including, without limitation, any and all rules
and regulations .thereto as amended from time to time ("DOPA"). Any potential Owner or Resident
may be denied the right to pu n:hase or become a Resident if such purchase or residency will violate
the ap reguirements contained in this Declaration, HOPA and/or mandated by Declarant or the
Association. In addition, at least once every two years, each Owner aod Resident agrees to verify
through reliable surveys and/or affidavits, in form and content acceptable to the Association, that they
are in compliance with the age and other restrictions contained in this Declaration, HOPA and/or
mandated by the Association. A summary of all affidavits and surveys collected by the Association
punuant to this Section shall be available for inspection by any Person upon reasonable notice and
request to the Association.
No more than fifteen percent (15%) of all Dwelling Units can be leased at any given time on
a permanent basis. For purposes of this Declaration, "permanent basis" shall mean a lease term
and/or actual occupancy of a Dwelling Unit by a lessee of six (6) months or more during any twelve
month period. Ownen can lease 'their DweUing Units on a non-permanent basis at any time.
Notwithstanding the foregoing, Ownen cannot lease their Dwelling Units unless at least one
Jessee/occupant thereof is fifty-five (55) yean of age or older. In this regard, all lease agreements must
require lessees to comply with this Declaration. Declarant and/or the Association may require
reasonable prooff~m any Owner leasing a Dwelling Unit that such leasing activities are in compliance
with this Section. In addition, Declarant and/or the Association shall have the rigltt to deny any such
leasing activities if such activitie,s will be in violation of this Section. The Association may assess a
penalty of up to Sl,000/per month for any breach of the leasing provisions contained herein. This
penalty shall be in addition to any other remedies available to the Association for any breach of this
Declaration.
Guests may be present for up to two (2) weeks. Any longer stay by guests requires approval
by the Association.
Section 2.
Single Family Lots. Each Single Family Lot shall be used for single-family attached
and detached residential purposes only. Single Family Lots may be used for the purposes of operating the
Association and for the management of the Association if required. The provisions of this Section shalJ not
preclude DecJarant from conducting sales, construction, development and related activities from Single
Family Lots owned by DeclaranL
Section 3.
Assisted Living Facility. The Assisted Living Facility shall be privately owned and
operated. The Assisted Living Facility owner shall be a Member in the Association. Residents of the
Assisted Living Facility shall not be Members in the Association but shall be entitled to use the Common
Area and Private Roads. Subjectto availability and the payment ofrental rates therefore, Residents shalJ also
be entitled to use the Community Storage Facility and RV Storage Facility. The Assisted Living Facility
DECLARATION OF COVENANTS, CONDmONS AND RESI'RICTJONS - 4
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is not designed for permanent medical staff. Accordingly, no doctors or nurses will be present at tbe
Assisted Living Facility.
Owners, their families and guests, shall be entitled to use the Assisted Living Facility's recreational
and exercise facilities provided that the Assisted Living Facility owner shall have the right to charge a
reasonable fee and restrict such usage to reasonable hours. The Assisted Living Facility owner cannot
increase such fees more than three percent (3%) during any twelve month period.
Segion 4.
Community Storage Facility. The Community Storage Facility shall be privately
owned and operated. The Community Storage FaciJity owner wilJ not by a Member in the Association and
shaJJ not be required to pay Assessments. The Community Storage FaciJity owner wilJ be entitled to a fair
market value rentaJ rate, as determined in its sole and absolute discretion, for the use of stomge units within
the Community Storage Facility; provided however, that such rentaJ rate may not be increased by more than
five percent (5%) during any twelve (12) month period. The Community Storage Facility owner shaJI be
solely responsible for the operation and maintenance of the Community Storage Facility.
The Comm.unity Storage Facility shall only be available for use by Owners and Residents. Every
Owner shaJJ be entided to use one storage unit within the Community Storage Facility. The rental rate for
the use ofthese storage units shaJl be included in each Owners Regular Assessments. Non-use by an Owner
ofa storage unit will not preclude him/her/them from paying Assessments associated with their storage unit.
Subject to availability, Owners may lease additionaJ storage units and the rent associated therewith may be
included in their Assessments or billed separateJy. Subject to availability, Residents may also )ease storage
units within the Community Storage Facility.
Section 5.
RV Storage Facility. The RV Storage Facj)ity shall be privateJy owned and
operated. The RV Storage FaciJity owner shall not be a Member.in the Association and shaJI not be required
to pay Assessments. The RV Storage FaciJity owner will be entitled to a fair market vaJue rental rate, as
determined in its soJe and absolute discretion, for the use of storage spaces within the RV Storage FaciJity;
provided however, that such rental rate may not be increased by more than five percent (5%) during any
twelve (12) month period. The RV Storage Facility owner shaJJ be solely responsible for the operation and
maintenance of the RV Storage Facility.
The RV Storage FaciJity shall only be available for use byOwners and Residents. Leasing ofstorage
spaces within the RV Storage Facility shaJJ be available to all Owners and Residents on a first come; fu-st
served basis. The rentaJ rate for the use of these storage spaces may be included in eacli Owner';S Regular
Assessments or biJJed separately.
Section 6.
Common Area, Perimeter Fence and Private B.oa91. The Associ~tion shaJI own and
be responsible for the maintenance, repair and replacement of the Common Area, Perimeter Fence and
Private Roads. Nothing sbaU be altered or constructed in or removed from the Common Area or Private
Roads except upon written consent of the Board and in accordance with procedures required herein and by
law. Every Owner and Resident shaJI have a right and easement of enjoyment in and to the Common Area
which shall be appurtenant to and sbaJJ pass with the title to every Single Family Lot and residency of the.
Assisted Living Facility, subjet:t to the following provisions:
· (a)
the right of the Association to charge reasonable admission and other fees or
Assessments for the use of any recreational facility situated upon the Common Area;
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(b)
the right ofthe Association to suspend the voting rights and use of any recreational
facility by an Owner or Resident for any period during which any Assessment remains unpaid; and for a
period not to exceed sixty (60) days for any infraction of its rules and regulations.

Neither the Common Area nor the Private Roads can be mortgaged, conveyed or encumbered without
the approval of at least two-thirds (213) of the Class A Members. If ingress or egress to any Single Family
Lot or the Assisted Living Facility is through any portion of the Common Area or Private Roads. any such
conveyance or encumbrance shall be sqbject to an easement of the Owners and Residents for the purpose of
ingress and egress.
There is hereby reserved for the· use and benefit of Declarant, and granted for the use and benefii of
J) the Association, 2) all Owners, 3) all Residents, 4) the Assisted Living Facility owner, 5) the Community

Storage Facili,:y owner, ·6) the RV Storage Facility owner and 7) each of the above referenced parties'
respective successors, assigns, invitees and licensees, for the purposes incidental to the use and enjoyment
of the Property, a perpetual easement to enter on, over, across and through the Private Roads, which Private
Roads shall be used for ingress to and egress from all portions of the Property. It is expressly understood
and agreed that the easement herein created shall be absolute and non-exclusive and that in all respects the
Private Roads shall be used, and available for use, by al I such Persons. their guests, invitees and licensees
in the same manner as if the Private Roads were public roads, subject to the Restrictions contained in this
Declaration and the right ofthe Board to impose such rules,regulations and restrictions, as may be necessary,
required or convenient to assure the privacy, safety, security and well-being of Declarant, the Association,
the Owners and the-Residents, provided, however, that such shall not deprive or unreasonably restrict any
Owner's or Resident's right to have access to and from the Property.
Nothing herein contained shall prohibit or limit the right of Declarant and/or the Association to
extend the easement rights herein granted over, along and across the Private Roads to provide for necessary
utilities, drainage, irrigation or other services across any portion ofthe Property for the benefit ofthe Owners
and Residents.
Section 7.

Home Occupations. Home occupations .of any kind are prohibited.

Section 8Vehicle Storage.
Unenclosed areas (which include the Private Roads,
driveways and all other areas within the Property other than the Assisted Living Facility) are restricted to
use for temporary parking of operative motor vehicles of guests, invitees and licensees of Owners and
Residents, provided that such vehicles are parked so as to not interfere with any other Owners or Resident's
rightofingress·aod egress. For purposes of this Section, "temporary parking" shall mean twenty-four hours
or less. Notwithstanding the foregoing, the parking of equipment (lawn or otherwise), inoperative vehicles,
motor homes, campers, trailers, boats, any other recreational vehicles and al) other items on the Property is
strictly prohibited unless parked in garages.
The Board may remove any inoperative vehicle, or any unsightly vehicle., and any other vehicle,
motor home, camper, trailer, boat, equipment or item improperly parked or stored afterthree (3) days'written
notice at the risk and expense of the Owner or Resident thereof.
Section 9.
Compliance With Laws and Waste.
No Owner or Resident shall permit anything
to be done or kept in his or her Single Family Lot, Dwelling Unit, Residential Unit or any part ofthe Assisted
Living Facility, Common Area or Private Roads which would be in violation ofany laws, rules, regulations
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or ordinances. No waste shall be pennitted in the Assisted Living Facility Common Area, Private Roads,
Single Family Lot or any Dwelling Unit
Section 10.
Signs. No sign of any kind shall be di~layed on the Assisted Living Facility,
Single Family Lot or Dwelling Unit without the prior written consent of the Board; provided however, one
sign of not more than fuur (4) square feet advertising a Single Family Lot for sale may be installed on any .
Single Family Lot, but the sign shall be removed within five (5) days following the closing of such sale.
Notwithstanding the foregoing, Declarant may display any sign it sees fit on any portion of Property owned
by Declarant
Pets. No animals (which term includes livestock, do~estic animals, poultry,
Section I 1.
reptiles and any other living creature ofany kind) shall be raised, bred or kept in the Assisted Living Facility.
In addition, no animals (which tenn includes livestock, domestic animals, poultry, reptiles and any other
living creature of any kind) shall be raised, bred or kept in any Dwelling Unit and/or Single Family Lot,
whether as pets or otherwise, except as may be aJJowed by rules and regulations adopted by the Board;
provided however, that this provision shall not prohibit Owners from having two (2) or Jess dogs and/or cats
(i.e. an Owner may have a maximum of two (2) dogs, two (2) cats Q! one (I) dog and one (I) cat). The Board
may at any time require the removal of any animal, ·including domestic dogs and ca~ which it finds is
creating unreasonable noise or otherwise disturbing the Owners unreasonably, in the Board's determination,
and may exercise this authority for specific B11imais even though other animals are permitted to remain. All
dogs shall be waJked on a leash only and shall not be allowed to roam or run loose, whether or not
accompanied by an Owner or other person. All Owners shaU be responsible for picking up and properly
disposing of aJJ organic waste of their domestic dogs and cats.
Nuisance and Garbage Requirements. No noxious or offensive activity shall be
Section 12.
carried on in the Assisted Living Facility, any Dwelling Unit, Common Area. Private Roads or Single Family
Lot, or shaJJ anything be done therein which may be or become an annoyance or nuisance to other Owners
or Residents. No rubbish or·debris of any kind shall be placed or pennitted to accumulate anywhere upon
the Property, including. without limitation, the Common Area and Private Roads, and no odor shal.l be
pennitted to arise from any portion of the Property so as to render the Property or any portion thereof
unsanitary, unsightly, offensive or detrimental to the Property orto its occupants or residents, orto any other
property in the vicinity thereof or to its occupants or residents. No noise, obstructions of pedestrian
walkways, unsightliness, or other nuisance shall be permitted to exist or operate upon any portion oftbe
Property so as to be offensive or detrimentaJ to the Property or to its occupants or residents or to other
property in the vicinity or to its occupants or residents, as detennined by the Bo~ in its reasonable
judgment, or in violation of any state or local law or ordinance. Without limiting the generality of any of
the foregoing. no whistles, bells or other sound devices (other than security devices used exclusively for
security purposes which have been approved by the Architectural Committee), flashing Iights or search Iigbts,
shall be located, used or placed on the Property. No unsightly articles shall be pennitted to remain on the
Assisted Living Facility or any Single Family Lot so as to be visible from any other portion of the Property..
Without limiting the generality of the foregoing, refuse, garbage, garbage cans, trash, trash cans, dog
runs/kennels, equipment, gas canisters, propane gas tanks, containers, lumber, firewood, grass, shrub or tree
clippings, metals, bulk material, and scrap shall be screened from street view at all times; provided that
garbage and recycle containers can be placed on the appropriate sidewalks or driveways on garbage and
recycle collection days, but such containers must be removed no later than 6:00pm that evening. Noc)othing
or fabric shall be hung, dried or aired in such a way as to ~e visible to any other portion ofthe Property. In
addition, no activities shall be conducted on the Property, and no Improvements shall be constructed on any
Property which are or might be unsafe or haz.ardous to any Person or property.
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Section 13.
Exterior Improvements, AP.Rsu:mce l!Qd Emergency Maintenance.
N:>Q\mor Assisted Living Facility owner shall install or place any item on any Single Family Lor., Dwelling Unit
· exterior or the Assisted Living Facility without the consent of the Architectural Committee. including.
without limitation, any fences or landscaping.
All Owners and the Assisted Living Facility owner shall keep and maintain their Single Family Lots.
Dwelling Unit exteriors and the Assisted Living Facility in a repaired, attractive, clean .and habitable
condition as determined by the Board in its reasonablejudgement. In the event any Owner or Assisted Living
Facility owner does not satisfy this standard, the Board and its agents or employees, may, after thirty days'
prior written notice to such Owner or Assisted Living Facility owner, enter such Single 'Fami]y Lot or
Assisted Living Facility to make such repairs or perfonn such .maintenance as to bring such Single Family
Lot, DwelJing Unit or Assisted Living Facility into compliance with this Section. The cost of any such
repairs and maintenance shall be treated as a Limit~ Assessmentto such Owner or Assisted Living Facility
owner. In the event an emergency which in the judgment of the Board presents an immediate threat to the
health and safety ofthe Members, Residents, their guests or invitees, or an immediate risk ofharm or damage
to any of the Dwelling Units or any part of the Property, the Bo.ard and its agents or employees, may enter
any Single Family Lot or Assisted Living Facility to make repairs or perform maintenance. Such entry shall
be repaired by the Board out of the common expense fund if the entry was due to an emergency (unless the
emergency was caused by an Owner or Resident, in which case the cost-shall be treated as a Limited
Assessment and charged onlyto that Owner or Assisted Living Facility owner). Ifthe repairs or maintenance
were requested by an Owner or Assisted Living Facility owner, the costs thereofshaJJ be treated as a Limited
Assessment to such Owner or Assisted Living Facility owner.

Lawn Maintenance. Irrigation System l!Qd Snow Remov!,!].
The Association
Section J4,
shall be responsibJe for mowing, trimming, fertilizing, spraying for weeds and pesticides for al] Single
Family Lots and the Assisted Living FaciJity lawns. The Association shall also be responsible for
maintaining the pressurized irrigation system and all snow remQvaJ for the Property. All Owners must
cooperate with the Association in order for the Association to complete these·duties. Other than the
aforementioned duties, the Association shaJI have no further duties or obligations associated with the
maintenance, repair and/or replacement of Improvements on a Single Family Lot, Dwelling .Unit or the
Assisted Living Facility including, without limitation, landscaping maintenance, repair or replacement.
Other than as provided in this Section, each Owner and the Assisted Living Facility owner shall be
responsible for any and aJJ maintenance, repairs and/or rep]acements oftheir Single Family Lot, Dwelling
Unit and/or Assisted Living Facility including, without limitation, replacing dead trees and vegetation and
maintaining weed free flower and planter beds.
Section IS.

Outbuildings.

Outbuildings and sheds are prohibited.

ssmon 16.

Basketball Hogps,

Basketball hoops are prohibited.

Section 11Fences. .
Fences are not required. If a fence is desired, plans for such fence
shaJI be pre-approved in writing by the Architectural Committee. Other than the Perimeter Fence, aJI fences
shall be white vinyl and no more than fwe feet (S') taJI. All fences must have a four foot (4') gate for rear
yard maintenance access. This gate must remain unlocked on yard maintenance days.
Section 18.
Satellite Dishes and Antennae. Subject to Architectural Committee approval,
Satellite dishes and/or antennae shall be placed on the back or side ofaU Dwelling Units and shall be placed
and/or mounted in such a way to minimize the visual impact to all other portions of the Property.
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Section 19.
Insurance.
Nothing shall be done or kept in any Dwelling Uni~ Single Family
Lot, Private Roads, Common Area or the Assisted Living Facility which will increase the rate ofinsurance
,on the Common Area, Private Roads, Single Family Lots or Assisted Living Facility. Each Owner must
maintain a homeowner's insurance policy insuring the homeowner from loss by fire, theft, and other loss or
damage.
Section 20,

Garages. To the extent possible, garage doors must remain closed at all times.

Irrigation Water. Irrigation water will be supplied to the Property by the City of
Sectjon 21.
Nampa utilizing non-potab]e (non-drinkable) water through a pressurized irrigation system. The pressurized
irrigation system through the Property shaJI be maintained by the Association.

ARTICLE V: INSURANCE
Insurance. The Association shall obtain insurance from insurance companies
Section 1.
authorized to do business in the State ofldaho, and maintain in effect any insurance policy the Association
deems necessary or advisable, which shaU include, without limitation, the following policies to the extent
its is possible for the Association to obtain the same:
(a) Fire insurance including those risks embraced by covera'ge of the type known as the
broad fonn or "All Risk" or special extended coverage endorsement on a blanket agreed amount basis for
the full insurable replacement vaJue of alJ equipment and fixtures located within the Common Area and
Private Roads;
(b)
Comprehensive general liability insurance insuring the Association, Owners and
Residents, and the jndividuaJ grantees, agents and employees, invitees and gu~ts of each of the foregoing
against any liability incident to the ownership, management, maintenance and/or use of the Property. Limits
on li~bility of such coverage shaJI be as follows: Not less than One Million Dollars ($1,000,000) per
occurrence with respect to personal injury or death, and One Million Dollars ($1,000,000} per occurrence
with respect to property damage or such amounts in excess thereof which the Association detennines is
commercially reasonable and prudent under the circumstances after taking into account inflation occurring
after the execution of this Declaration;

(c) Full coverage directors' and officers' liability insurance for the Association's directors
and officers with a limit of at least Two Hundred Fifty Thousand Dollars ($250,000) or such amounts in
excess thereof which the Association d~ermines is commerciaJly reasonable and prudent under the
circumstances after taking into account inflation occurring after the execution of this Declaration;
(d} Such other insurance, including motor vehicle insurance and worker's compensation
insurance, to the extent necessary to comply with all applicable laws and indemnity, faithful perfonnance,
fidelity and other bonds as the Association shall deem necessary or required to carry out the Association
functions or to insure the Association against any loss from malfeasance or dishonesty of any employee or
other person charged with the management or possession of any Association funds or other prop~.
Section 2.
Insurance Proceeds. The Association shall be deemed trustee of the interests of aJJ
Owners and Assisted Living Facility owner in connection with any insurance proceeds paid to the
Association under such policies, and shall have full power to receive such proceeds and to deaJ therewith.
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Section 3.
Premiums Included in Assessments. Insurance premiums for the above insurance
coverage shall be deemed a common expense to be included in the Regular Assessments levied by the
Association.
ARTICLE VI: MEMBERSlflP AND VOTING RIGHTS
Section 1.
Membership. Every Owner and the Assisted Living Facility owner shall be a
Member of the Association. Membership shall be appurtenant to and may not be separated from ownership
of any Single Family Lot or the Assisted Living Facility. Residents shall not be Members in the Association.
Section 2.
memberships:

Voting Classes.

The Association shall have two (2) classes of voting

Class A.
Class A Members shall be all Owners and the Assisted Living Facility
owner. Each Owner shall be entitled to one vote for each Single Family Lot owned. The Assisted Living
Facility owner shall be entitled to twenty (20) votes. When more than one Person holds an interest in any
Single Family Lot or the Assisted Living Facility, all such Persons shall be Members. The vote for such
Single Fami]y Lot or Assisted Living Facility shall be exercised as they detennine, but in no event shall more
than the above allocated votes be- casL
Class B.
The Class B Member shall be the Declarant and shall be entitled to five (5)
votes for each Single Family Lot owned and all votes of the Assisted Living Facility until such time as it is
no longer the owner of the Assisted Living Facility Lot. The Class B membership shall cease when, and if,
Oeclarant has sold aJI Single Family Lots and the AssistecJ Living Facility Lot.
ARTICLE VII: COVENANT FOR ASSESSMENTS
Section 1.
Creation of the Lien and Personal Obligation of Assessments. Each Owner and the
Assisted Living Facility owner is deemed to covenant and agree to pay to the Association: (1) Regular
Assessments, (2) Special Assessments, and (3) Limited Assessments. Regular, Special and Limited
Assessments, together with interest, costs, ]ate fees and reasonable attorney's fees, shal1 be a continuing lien
upon the SingleFami]y Lot and Assisted Living Facility against which each such Assessment is made. Each
such Assessment, together with interest, costs, and reasonable attorney's fees, shall also be the personal
obligation of all Owners and the Assisted Living Facility owner at the time when the Assessment fell due.
The personal ob1igation for delinquent Assessments shall not pass to his/her/its successors unless expressly
assumed by them. Declarant bas no obligation to pay Assessments but must maintain any and all
portions of the Property and Improvements it owns in a neat and clean condition.
Section 2_
Purposes of Assessments. The Assessments levied by the Association shall be used
exclusively to promote the recreation, health, safety, and welfare of the residents in the Property and for any
construction, main(enance, and operation of the Common Area. Perimeter Fence and Private Roads. The
Association may also charge a reasonable transfer fee associated with the purchase and sale of Single Family
Lots. These transfer fees sha11 be classified as Regular Assessments.
Section 3.
Rate of Assessment. Regular and Special Assessments should be fixed at a
uniform rate; provided, however, that 1) Regular Assessments for Owners shall include the rental
rates associated with the use of one storage unit within the Community Storage Facility and 2) the
Assisted Living Facility owner shall be responsible for thirty-fave percent (35%) of all Regular and
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Special Assessments levied by the Association. The remaining sixty-five percent (65o/.) shaJI be
apportioned among aJI Owners in equaJ amounts.

Section 4.
Date of Commencement of Annual Assessments; Due Date§. The Assessments
provided for herein shall commence as to al I Owners and the Assisted Living Facility owner on the first day
of the month foUowing the closing of the sale of a Single Family Lot or. the Assisted Living Facility. The
first annual assessment sbaJJ be pro-rated according to the number ofmonths remaining in the calendar year.
Subsequently, the Board shaJJ fix the amount of the Assessments at least thirty {30) days in advance of each
annual Assessment period and written notice of the Assessments shall be sent to every Owner and the
Assisted Living Facility owner: The due dates shall be established by the Board, which may be quarterly,
monthly or annually as the Board, in its sole discretion, shall determine. The Association shall, upon
demand,andforareasooablecharge,:fumishacertificatesignedbyanofficeroftheAssociationsettingforth
whether the Assessments on a specific Single Family Lot or Assisted Living Facility have been paid. A
properly executed certificate of the Association as to the status of Assessments is binding upon the
Association as of the date of its issuance.

Section 5.
Effect ofNonpaymegt of Assessments: Remedies of the Assgciatioq.
A n y
Assessment not paid within thirty {30) days after the due date shall bear interest from the date ofdelinquency
at a.rate equal to the le.,sor oftwelve percent (12%) or the highest rate aJlowed by applicable law. The date
of delinquency is the date which is thirty {30) days after the due date of any AssessmenL The Association
may bring an action at law against the Owner or the Assisted Living Facility owner personally obligated to
pay the same, or foreclose the lien against the Single Family Lot or Assisted Living Facility. No Owner or
the Assisted Living Facility owner may waive or otheiwise escape liability for the Assessments·provided for
herein by non-use of the Common Area, Perimeter Fence or Private Roads, or abandonment of bis or her
Single Family Lot or Assisted Living Facility.
~tion ~=
Subordination of the Lien to Mortgages.
The lien of the Assessments
provided for herein shall be subordinate tp the lien of any first Mortgage. Sale or transfer of any Single
Family Lot or the Assisted Living Facility shall not affect the Assessment lien. However, the sale or1ransfer
ofany Single Family Lot or Assisted Living Facility pursuant to mortgage foreclosure or any proceeding in
lieu thereof, shall extinguish the lien of such Assessments as to payments which· became due prior to such
sale or transfer.
ARTICLE vm: AUTHORITY OF BOARD OF DIRECTORS
Section 1.
AuthgritN ofBoard. The Board, for the benefit ofthe Association, Owners,. Assisted
Living Facility owner and Residents, shall enforce the provisions of this Declaration and the Ass_ociation's
articles and by-Jaws, shaJI have aJI powers and authority pennitted to the Board under the Association's
articles of incorporation and by-laws and this Declaration, and shall acquire and shall pay for, out of a
common expense fund to be established by the Board, all goods and services requisite for the ~per
functioning of the Association and the Property, including but not ]united to the following:

{a) Operation, maintenance and management of the Common Area, Perimeter Fence and
Private Roads, including repair and replacement of property damaged or destroyed by casualty loss.
{b) Water, sewer, garba~ co1lection, electrical, and any other utility service as required for
the Common Area, Perimeter Fence and Private Roads. The Board may arrange for special metering of
utilities as appropriate.
DECLARATION O.F COVENANTS, CONDIDONS AND RESTRICTIONS· 11
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(c) Policies of insurance providing coverage for fire and other hazard, public liability and
property damage, and fidelity bonding as the same are more fully described in the by-laws and/or this
Declaration. Each Owner shall be responsible for his or her own insurance for their Single Family Lot,
Dwelling Unit and personal property.
(d) The services of Persons as required to properly manage the affairs of the Association
to the extent deemed advisable by the Board as well as such other personnel as the Board shall detennine are
necessary or proper for the operation of the Property.
(e) Legal and accounting services necessary or proper in the operation of the Association's
affairs, administrati~n of the Property, or the enforcement of this Declaration.
(f) Any other materials, supplies, labor services, maintenance, repairs, structural alterations,
insurance, taxes or assessments which the Board is required to secure by law or which in its opinion shall
be necessary or proper for the operaiion of the Property or for the enforcement of this Declaration.

(g) Maintenance and repair of any Single Family Lot and/or Dwelling Unit or the Assisted
Living Facility, there appurtenances and appliances, if such maintenance or repair is reasonably necessary
in the discretion of the Board to protect or preserve the appearance and value of the Property, provided that
the Owner or Assisted Living Facility owner has failed or refused to perform said maintenance or repair after
written notice of the necessity of said maintenance or repair has been delivered by the Board.
(h) The Board may also pay any amount necessary to discharge any lien or encumbrance
levied against the Property or any part thereof, which is claimed to or against the Property. Where one or
more Owners or Assisted Living Facility owner are responsible for the existence of such lien, they shall be
jointly and severally liable for the cost of discharging it and any costs and expenses incurred by the Board
by reason of such lien or liens shall be assessed against such Persons.

(i) The Board shall not make any non-budgeted expenditure in excess of$5,O0O without the
approval thereof by Declarant or by two-thirds (2/3) of each class of Members voting thereon at a meeting
called for such purpose, except for an emergency threatening the security of any Improvement on the
Property.
The Board shall have the absolute right to adopt any rules and regulations it deems to be in
the best interest of the Property and the Owners and Residents. By accepting a deed to any portion
of the Property, all Ownen a~d the Assisted Living Facility owner hereby covenant that they will
adhere to any such rules or regulations. In addition, the Board shall have the absolute right to hire
or otherwise contract with independent third parties to operate, maintain and manage the Common
Area, PerimeJer Fence and Private Roads, and to perform the required lawn maintenance, snow
removal and any other right, duty or obligation of the Board or Association.

Section 2.
Easement. The Board and its agents and employees shal I have, and are hereby
granted, a pennanent easement of ingress and egress to enter upon any portion of the Property for purposes
of performing repairs, maintenance and care of the Property as provided herein or for otherwise discharging
the responsibilities and duties of the Board as provided in this Declaration.
Non-Waiver. The failure of the Board in any one or more instances to insist upon
Section 3.
the strict perfonnance of any of the tenns or Restrictions of this Declaration, or of the Association's articles
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of incorporation or by-laws, or to exercise any right or option contained in such documents, or to serve any
notice or to institute any action, shall not be construed as a waiver or a relinquishment for the future of such
tenn, or Restriction, but such tenn, or Restriction shall remain in full force and effect Failure by the Board
to enforce any such tenn or Restriction shall not be deemed a waiver of the right to do so thereafter, and no
waiver by the Board of any provision hereofshall be deemed to have been made unless expressed in writing
and _signed for the Board. This Section also extends to the Declarant exercising the powers of the Board
during the initial period of operation of the Association.
Section 4.
Limitation ofLiabiU:tl!. The Board shall not be liable for any failure of any utility
. or other service to _be obtained and paid for by the Board, or for injury or damage to a Person or property
caused by the elements, or by another Person; or resulting from electricity, gas, water, rain, dust or sand
· which may lead or flow from pipes, drains, conduits, appliances, or equipment, or from articles used or stored
by Owne.rs, Residents or the Assisted Living Facility owner. No diminution or abatement of common
expense assessments shall be claimed or allowed for inconveniences or discomfort arising from the making
of repairs or Improvements to the Property or from any action taken to comply with any law, ordinance, or
order of a governmental authority. This Section sha1J not be interpreted to impose any fonn of liability by
implication, and shall extend to and apply also for the protection of the Declarant exercising the powers of
the Board during the initial period of operation of the Association and the Property.
Section 5.
Indemnification ofBoard Members. Each member ofthe Board shall be indemnified
by the Association, Owners, Assisted Living Facility owner and Residents against all expenses (inc]uding
attorney's fees), judgments, liabiJities, fmes and amounts paid in settlement, or actually and reasonably
incurred, in connection with any action, suit or proceeding, whether civil, criminal, administrative or
investigative instituted by or against the Association or against the Board member and incurred by reason
of the fact that be or she is or was a Board member, if such Board member acted in good faith and in a
manner such Board member believed to be in or not opposed to the best interests of the Association, and,
with respect to any criminaJ action or proceeding, had no reasonable cause to believe that such Board
member's conduct was unlawfuJ. This Section shall extend to and apply also to the indemnification of the
DecJarant during the initial period of operation of the Association and the Property.
ARTICLE IX: ARCHJTECTURAL COMMITTEE
Section l.
Charter of ArchitecturaJ Committee. The Association or Declarant is authori7.ed
to appoint an Architectural Committee. The charter of the Architectural Committee is to represent the
collective interests of aJl Owners and Assisted Living Facility owner, and to help Owners and the Assisted
Living Facility owner wishing to make exterior a1terations. Each Owner and the Assisted Living :Facility
owner is deemed to covenant and agree to be bound by tbe terms and conditions of this DecJaration,
including the standards and process of architectural review and approval. This Article IX does not
apply to the Declarant, provided that in the event Declarant remains the owner of, and build~ the
.Assisted Living Facility, this Facility shaJI be consistent with the rema{nder of the Property. In the
eveotDeclarant does not own and build the Assisted Living Facility, the owner thereofshall be subject
to tbe architectural review and approval process detailed in this Article IX.
Section 2.
Architectural Control. No exterior Improvement of any kind or nature shall be
altered, erected, or placed on the Property by an Owner or the Assisted Living FaciJityownerunless and until
the building, plot or other plan bas been reviewed in advance by the Architectural Committee and same has
been approved, in the Architectural Committee's reasonable discretion, in writing, and an appropriate
building permit has been acquired, if required by law. The review and approval may include, without
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limitation, topography, finish, ground elevations, landscaping, lighting, drainage, color, materiaJ, design,
conformity to other residences in the area, and architecturaJ symmetry. Approval of the architectural design
shall apply only to the exterior appearance of said Improvements. It shall not be the intent of these
restrictions to control the interior layout or design of said structures. AH decisions of the Architectural
Committee shall be appealable to the Board pursuant to such appeal procedures as are established by the
Board.
Section 3.
Review of Proposed Alteration. The Architectural Committee shall consider and
act upon any and all proposals or plans and specifications submitted for its approval pursuant to this
Declaration, and perform such other duties from time to time as may be assigned to it by the Board, including
the inspection of construction in progress. The Architectural Committee may condition its approval of
proposaJs upon the agreement of the applicant to an additional Limited Assessment for the cost of
maintenance and the payment of an architectural review processing fee. The Architectural Committee may
require submission of additional plans or review by a professional architect. The Architectural Committee
may issue guidelines setting forth procedures for the submission of plans for approval. The Architectural
Committee may require such detail in plans and specifications submitted for its review as it deems proper,
including, without limitation, floor plans, site plans, drainage plans, elevations, drawin~ and description of
samples of exterior material and colors. Until receipt by the Architectural Cominittee of any required plans
and specifications the Architectural Committee may postpone review ofplans. Decisions ofthe Architectural
Committee and the reasons therefor sha.11 be transmitted by the Architectural Committee, in writing, to the
applicant at the address set forth in the application for approval within thirty (30) days after fi1ing a]J
materials required by the Architectural Committee. If the Architectural Committee has not ~ e d (either
conditionally or otheiwise) or rejected an applicant's application within this thirty (30) day period, such
application shall be deemed approved.
·
Inspection ofApproved Improvements. Inspection ofwork and correction of defects
Section 4.
therein shal] proceed as follows:
Upon completion of any work for which approved plans are required under this
(a)
Article, the applicant shall give written notice of completion to the Architectural Committee.
(b)
Within sixty (60) days thereafter, the Architectural Committee, or its duly authorized
representative, may inspect such Improvement. Ifthe Architectural Committee finds that such work was not
done in substantial compliance with the approved plans, it shall notify the applicant and the Board in writing
ofsuch noncompliance within such sixty (60) day period, specifying the particulars of noncompliance, and
shall require the applicant to remedy the same.
If upon the expiration of thirty (30) days from the date of such notification, the
(c)
applicant has failed to remedy such noncompliance, the Board may, at its option, exercise its right to enforce
the provisions of this Declaration, by any proceeding at law or in equity on behalf of the Association, and
may take such other actions as are appropriate, including the Jevy of a Limited Assessment against such
applicant for reimbursement associated with correcting or removing the same pursuant to this Declaration.

Section 5.
Review ofUnauthor.ized Improvements. The Architectural Committee may identify
for review, Improvements ~hich were not submitted to the approval process as follows:
The Architectural Committee or its duly authorized representative may inspect such
(a)
unauthorized Improvement.
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(b)
Jfthe Architectural Committee finds that the work is in noncomp1iance it shal1 notify
the Owner or Assisted Living FaciJity owner and the Board in writing of such noncompliance.
(c)
If noncompliance exists, the Owner or Assisted Living Facility owner shall remedy
or remove the same within a period of normore than forty-five (45} days from the date of the announcement
of the Board ruling. If the Owner.or Assisted Living Facility owner does not comply with the Board ruling
within such period, the Board may, at its option, exercise its right to enforce the provisions of this
Declaration, by a proceeding at Jaw or in equity on behalfofthe Association, and may take such other actions
as are appropriate, including the levy of a Limited Assessment against such Owner or Assisted Living
Facility owner for reimbursement of the costs associated with correcting or removing the same pursuant to
this Declaration.

ARTICLE X: GENERAL PROVISIONS
Section J.
Enforcement. The Association, Declarant, any Owner and/or the Assisted Living
Facility owner shall have the right to enforce, by any proceeding at Jaw or in equity, all ~estrictions,
conditions, covenants, reservations, Iiens and charges now or hereafter imposed by the provisions of this
Declaration. Failure by any such Persons to enforce any covenant or Restriction herein contained shall in
no event be deemed a waiver of the right to do so thereafter.
Sg,tiQD 2.
Severability. Invalidation ofany one ofthese covenants or restrictions by judgment
or court order shall in no way affect any other provisions which shaJI remain in full force and effect.

Term and ,Amendment. The tenns and Restrictions ofthis Declaration shall run with
Sg,tionJ.
and bind the land for a tenn of twenty (20} years from the date this Declaration is recorded, after which time
they shall be automaticalJy extended for successive periods of ten (1 O} years. This Declaration may be
amended by an instrument signed by Declarant (assuming Declarant owns one or more Single Family Lots
or the Assisted Living Facility) and not less than two-thirds (213) of the Class A Members. Amendments
shall be in the form of supplemental declarations, and must be recorded in the records of Canyon County,
Idaho.
Section :4.
Annexation. Additional residential property, Common Area and Private Roads may
be annexed to the Property by DecJarant or with the consent of two-thirds (213) of each class of Members.
Annexations shall be accomplished by supplemental declarations to this Declaration recorded in the records
of Canyon County, Idaho. Owners of additional residential property annexed to the Property and subject to
the terms and Restrictions of this Declaration, shall, at Declarant's option, have access to, and use of, the
existing Common Area and Private Roads, subject only to the Board's absolute right to collect from such
owners a reasonable sum commensurate with the additional burden placed upon the Common Area and
Private Roads by the owners of such additional property, and their occupants, invitees and licensees, as a
contribution for the maintenance, repair and replacement of such Common Area and Private Roads.
Sg,tion 5.
Duration and Applicability to Successors. The covenants, conditions, and
Restrictions set forth in this Declaration shalJ run with the land and shall inure to the benefit of and be
binding upon the Declarant, the Association, all Owners and Residents and the Assisted Living Facility
owner, and their successors in interest.
S~on 6.
Attorneys Fees. In the event it shall become necessary for Declarant, the
Association, any Owner or the Assisted Living Facility owner to retain Jegal counsel to enforce any term,
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covenant, condition, or Restriction contained within this Declaration, the prevailing party to any court
proceeding shall be entitled to recover their reasonable attorneys' fees and costs of suit, including any
bankruptcy, appeal or arbitration proceeding.
Section 7.

Governing ;l.Jm1 This Declaration shall be construed and interpreted in
·

accordance with the laws of the State of Idaho.

IN WI1NESS WHEREOF, the undersigned has hereunto set his hand this 23rd day of
September, 2005.

Asbury Parle, LLC
an Idaho limited liabiJity company

STAIB OF IDAHO

County of Ada

)

) ss.
)

On this 23rd day of September, 2005, before me, the undersigned, a Notary Public in and for the
State of Idaho, personaJly appeared John A. Esposito, known or identified to me to be the Manager of
Asbury Park, LLC, the person who subscribed said company name to the foregoing instrument, and
acknowledged to me th!it he ~ecuted. the same.

IN WITNESS WHEREOF, 1 have hereunto set my hand and affixed my official seal the day and
year in this certificate first above written.
Notary Public for Idaho
Residing at ~~ ~S>
My commission expires: '- • \ • '1:.,0\t
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EXHIBIT A
LEGAL DESCRIPTION OF THE PROPERTY

Lots 1 through 41, 42AandB, 43A and B, 44A andB, 45A and B, 46A and B,47A·and 8,48A
and Band Lots 50 through 99, Block 1 of Greenbriar Estates Subdivision, according to the official plat
thereof. fi)ed ju Book 36 of Plats at Page 36, Official Records of Canyon Coum;y, Idaho.

DECLARATION OF' COVENANTS, CONDmONS AND RESTRJCflONS- 17

PLF00042

000123

cEXBIBITB

LEGAL DESCRIPTION OF CO:MMON AREA

Lots 2, 8, 20, JI, 32, 39, 50, 51 and 53, Block I, of Greenbriar Estates Subdivision, accordiag to
the official plat thereof, filed in Book 36 of Plats at Page 36, Official Records of Canyon County, Idaho.

DE(;LARATION OF COVENANTS, CONDfflONS AND RESTRICl10NS- 18
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000124

(
EXBIBITC
GREENBRIAR ESTATES SUBDlVJSION FINAL PLAT
See Attached.
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EXIDBITD
LEGAL DESCRIPTION OF PRIVATE ROADS

Lot J, Block l of the Greenbriar Estates Subdivision, according to the official plat thereof, filed
in Book 36 of Plats at Page 36, Official Records of Canyon County, Idaho.
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WARRANTY DEED

For Value Received Asbury Park I.LC, an Idaho Limited Liability Company
the Granter, hereby grants, bargains, sells, conveys and warrants unto
IIDcky Ridge GB, LLC

theGrantee,whosecurrentaddrcssis 533 e. Rivderside #110 .Eagle, ID 83616
the following described premises, to wit:
Lot ~5" iD. Block 1 of Greenbriar Estates Subdivision, According to tho official Plat
thereof, filed in Book 36 of Plats at Page 36, records of Canyon CoWlty, Idaho.

Parcel Numb;,..:

l,ei.,~q~f'Sl.p-l~q- o

SUBJECT TO: Cumnt General Taxe.s, a lien in the process of usessments, not yet due
or payable. Easements, restrictions, reservations, provisions ofn:cord, and assessments, if any.
TO HAVE AND TO HOLD the said premises, with their appurtenances unto tho said
Grantee, their heirs and assigns forever. And the said Grantor: does hereby covenant to and with
the said Grantee. that it is the owner in fee simple of said prcmise.s, that said premises are free
from all encumbrances and that he will warrant and defend the same from all lawful claims
wbat90ever.
Dated this 21st day of October, 200S
Asbury Parle I.LC

By~ci.
· ~osito
Member
STATE OF Idaho

)
) 55.

COUNTY OF Ada

)

On thi.s 21st day of October, 2005, before me, the undersigned, a Notary Public, in and for said
State, penonally appeared John A. Esposito known to me, on tbo buis of satisfactory evidence,
to be the Member oftbe Limited Liability Company that executed the instrument and tbe
foregoing instrument was signed on behalf of said company by authority of consent of its
members and acknowledged to me
he/she/they executed the same.
·

•

I

EXHIBIT
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WARRANTY DEED
For Value Rec:dved Albury P.u:k UC, an Idaho I.im.itcd Liability Ccmp111Y

Ibo Orantor, b~y grau.ta, balgains, sells, co11vc)'5 and wam.nts unto
, .JAJI!!)

the

!lff!RPiCtSiS IMC., dba Rocky Ridge llDIIIU

anmu, wb.oae ~ = t addrcs:ds

533

f. Rivuaide Drive

#1 10

~111, ID

83616

tho following d.i:6cn1led pl'Ml.ises, to wit:

.85.._,

Lot
In Block l of Otwnbria: Bmtes Subdivision, According to the ofiicial Plat
lhorco~ ftlcd ill Book 36 of Plats at Page 3<i, records of Call.Yon Cciuoty, I~.

P11tcd Num.bar. •
SUBJECT TO: CUrrml Genta.I Taxca, a lfCIO in the process of asseamcnta, not yet dw:
or pay,iblc. l!aaem.r::nu, reslricllon.t, reauvations, provu.ions of record, and assossmcnt.s. if any.

TO 11AVE 2'.ND ~ BOLD tha aaid premises, wi1.h their appuncnm:es unto lhc slid
Gr11.11tcc, their heitl and aa-igns furevcr. And the 1aid Grantor does hereby covenant to and with
Iha 111.id Grmleo, that it i11 !ho oWDCr in ~ simple of Kid prcmi.xs. 1h11 llld pmDi"1i an free
from all cncumbnncq and that he will w11m1D.t aru:I defend the same .from all lawful claims
wbaboever.
Dated th.ii 21st day ofOaobar, 2005
Asbury Park LLC

~ATE OF Idaho

)

) sa.
COUNTY OF Ada

)

•

~ l'ltluf llo\u, la.c.
W.,,-, o-1- LLC
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WARRANTY DEED
For Value Received Asbmy Park LLC, an Idaho Limited Liability Company
the Grantor, hereby grants, bargains, sells, conveys and warrants unto
. Rocky Ridge GB, LLC

the Grantee, whose current address is

533 E. Riverside Dr. Suite 110

Eagle, ID

83616

the following described premises, to wit:

94

,

Lot
in Block 1 of Greenbriar Estates Subdivision, According to the official Plat
thereof, filed in Book 36 of Plats al Page 36, records of Canyon County, Idaho.

Parcel Number: •
SUBJECT TO: Current General Taxes, a lien in the process of assessments, not yet due
or payable. Easements, restrictions, reservations, provisions of record, and assessments, if any.
TO HAVE AND TO HOLD !he said premises, with their appurtenances unto the said
Grantee, their heirs and assigns forever. And the said Grantor does hereby covenant to and with
the said Grantee, that it is the owner in fee simple of said premises, that said premises are free
from all encumbrances and that he will warrant and defend the same from all lawful claims
whatsoever.

Dated this 21st day of October, 2005
Asbury Park UC

BA.Esp~
y~~

Member

~TATE OF Idaho

)

) ss.
COUNTY OF Ada

)

.

Sic WIii TIiie at Bolw, 1110. File Nuablr: S041537
WunnlJ Dad • LLC
Pap I a(I

PLF00652
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•

'TION WITIIOUT A :MEE

The Declarant, (Asbury Park, UC; whose owner is John Esposito and Lexi Esposito who are also officers/the

board of directors of Greenbriar Estates Homeowners' Association, Inc.) are the owners/developers of
Greenbriar Estates Subdivision No. 1 (bereinafter the "Subdivision") in Nampa. Idaho.
Declarant, hereby officially turns over the Greenbriar Estates Subdivision Homeowners' Association, including
certain common areas identified as: Lots 1, 2, 8, 32, 38, SO, 51, 53, all o:ti'in Block 1 on the official plat of the
Subdivision; but excluding:
1) The privately owned storage unit(s) property (identified as Lot 39, Block I of the Subdivision),
and;
2) The RV. storage area (a certain parcel ofland that lies adjacent to and west of Lots 16-22, Block 1 of

the Subdivision) to the homeowners on the following condition(s);
Declarant hereby acknowledges that they are, and shall ·continue to be, responsible to continue to develop the
subdivision until "build-out"; that is, until the subdivision is satisfactorily completed with all improvements and
amenities of quality workmanship and materials as stipulated and required by those governmental authorities
(including but not limited to the City ofNampa) appropriately involved in overseeing development ofthe
Subdivision.

Transferral of the Subdivision by the Declarant shall not have the effect of abrogating the Declarant's
responsibility to fully complete all City of Nampa and other local and state authorities required improvements
associated with development of said Subdivision, and, shall not have the effect of causing the property owners
therein to become responsible for the installation, repair and/or replacement of improvements therein as may be
required by the City of Nampa or other governmental or irrigation district agency having jurisdiction over the
Subdivision. until after the Subdivision has been signed off as acceptable by the City of Nampa
Declarant hereby agrees to and accepts the above outlined conditions as presented and hereby appoints John
· Smolders, 3721 S. Edgeview Dr., Nampa, ID 83686, Joe Smith, 415 W. Briar Hill St., Nampa, ID 83686 and
Larry De Coux, 3807 S. Greenbriar Rd., Nampa, ID 83686 as the board of directors.

DECLARANT
John Esposito, Signature

Date

Lexi Esposito, Signature

Date

Date

7-1() ·{>;2

'1/4,/c-,7
r
1

Date'

7-1(2-c::7

Dat

.

·7/~J )d-:?
EXHIBIT

000132

I 5

GBHOA00121

65/21/2007

12: 18

DEBBIE HOBBS

4421

(

!-'Ab!:.

OJ.fU.I.

ACTION WITHOUT A MEETING
The Declannt; (Asbury Park. LLC; whose owner is John Esposito and Lexi ~po~ito who are also officer-,/the
board of directors of Greenbriar Estates Homeowners' Association~ Inc.) ate the owners/developers of
Greenbriar Estates Subdivision No,. l (hereinafter the "Subdivision") in Nampa, Idaho.
Declarant, hereby officially turns over the Greenbriar Estates Subdivision Homeowners' AssociatioDt including
certain com.moo areas identified as: Lots 1, 2, 8-, 32, 38, 50, 51~ 53> all of/in Block 1 on the ofiicial plat of the
Sobdivbion; but exclucµog:

1) The privately owned storage unit(s) propeny (identified as Lot 39, Block I of the Snbdivision),
and;
2) The R.V. storage area (a certain parcel ofland that lies a{\jacent to and west of Lots 16-221 Block l of
tbe Subdivision) to the homeowners on the following condition(s):
.Declarant hereby acknowledges that tbey are, and shall coutinu.e to b~ responsible to continue lo develop the
subdivision until "build-out"; that is, until the subclivision is sati.sfactorily completed with all improvements and
amenities of quality wor.kmenshi.p and materials a." stipulated and required by tbose govemme:ntal authorities
(including but not limited to the City of Ne.ropa) appropriately involved in overseeing de'llelopment of the
Subdivision.

.

Ttunsferral of the Sabdi,,isioa by the Declarant shall not have the effeet of abrogating the Declarant's
l'esponsibility to ftdly complete all City of Nampa and other local and state authodties required improvements
associated with development of said Subdivision, nnd, shall not have the effect of causing the property owners
therein to become responsible for the installation, r.epair and/or replacement of improvements therei.n as may be
required by the City of Nampa or other governmental or irrigatiCln district agency havi11g jurisdiction over the
Subdivision, until afur the Subdivbion has bei::n signed off as ncceptable by lhe Cicy of Nampa.

Declar11nt hereby agrees to and accept.cl the above outlil1ed conditio11s as .?resented and hereby appoiJlts John
Smolders, 3721 S. Edgeview Dr., Nampa, JD 836&6> Joe Sm.ith, 415 W. Briar Hill St., Nampa, ID 83686 and
Lmy De Coux, 3807 S. Greenbriar R<:'-., Natnpa, ID 83686 as the board of directors.

HOMEOWNER BOARD
John Smolders, Signature

Date

Joe Smith, Signature, Signature

Date

LIU'1'Y De Coux, Signature

Date

GBHOA00122
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QUIT CLAIM DEED
FOR VALUERECEJVED, Asbury Park, LLC, an Idaho limited liability company, the Grantor, does
hereby convey, release, remise and forever quit claim all of Grantor's right, title and interest in and to the
real property hereinafter described, unto Greenbriar Estates Homeowners• Association, Inc., an ldaho nonprofit corporation, the Grantee, whose address ·is 354 N. Cove Colony Way, Eagle, ldaho 83616, the
following described premises. to wit:
Lots 2, 8, 20, 31, 32, 50, 51 and 53, Block I, of Greenbriar &tates Subdivision, according to the
official plat thereof, filed in Book 36 of Plats at Page 36; Official Records of Canyon County, Idaho,
together with their appurtenances.

n

IN WITNESS WHEREOF, the Grantor has causecf-its name to be hereunto subscribed this · 1 day
of ~
, 2007.
--

Asbury Park, LLC,
an ldaho limited liability company

By,

/,J~~

~~

EXHIBIT

I
QUIT CLAIM DEED. I

PLF00054

0001.34

(

STA TE OF IDAHO
County of Ada

)
) ss.
)

~

On 1&;,
day o f ~ v <r,"
, 2007, befon, me, the undm;gned, a NO!ary Publidn and
for said State, personally appeared~hn A. Esposito, known or identified to me to be the manager of Asbury
Park, LLC, the person who executed the instrument on behalfofsaid company, and acknowledged to me that
such company executed the same.

IN WITNESS WHEREOF, J have hereunto set my han
in this certificate first above written.

QUIT CLAIM DEED - 2
PLF00055

0001.35

_. ..... ('-~·-.r"., , Q._8 ~.9 ~~?....
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':a.9!: 1/j __qa~;_6!1f200

Asbury Park LLC
354 N Cove Colony Wy
Eagle, Idaho 83818
(2DI) 839-,0204
Fax {208) 93t-8247

Greenbrier Eatates Subdivision
c/o Action Aaaoclation Mgmt
PO Box 1177
Nampa, Idaho 83853-1177
Invoice Data: April 1sl 2009
Oct. 1st 2007
ReoaiVed Check #1096
Balance outatanding for Oct

$3,290.00
$1,120.00 (for 32 un~)
$2,170.00

Nov. 1st 2007
Received checi< #1102
Balance outstanding for Nov.

$3,290.00
$1,120.00
$2,170.00

(for 32 units)

Dec. 1at 2007

$3,290.00
$1,155.00
$2,135.00

(for.33unlts)

$3,290.00
$1,1155.00
$2.136.00

(for33lJIJit3)

Received r.heck #1106

Balance outstanding for Dec.
Jan . 1at 2008
Received check #1109

Balance out.B1andlng for Jan .

$3,290.00

Feb. 1st 2008
March 1st 2008
April 1it 2008
Mey 1st 2008
June 1st 2008
July 1st 2008

$3,290.00
$3,290.00
$3,290.00
$3,290.00

S3,290,QQ
$3,290.00

• August 1st 2008
Sept. 1st 2008
Oct 1st 2008

$3,290.00
S3,290.0Q
$3.290.00

Nov. 1at 2008

$3,290.00

Dee. 1st 2008
Jan. 1st 2009

SS,290.00

Feb. 1st 2009

$3,290.00

March 1st 2009
April 1st, 2009
May 1st ;
2009
June 1st
2009

$3,290.00
$3,290.00
$3,290.00
$?,290.00

Total monlaa dua b

Sf!,HP,PP
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DAYID M. PENNY ISB #3631
COSHO HUMPHREY, LLP
800 PARK BLVD., STE. 790
BOISE, ID 83712
PO BOX 9518
BOISE, ID 83707-9518
Telephone (208) 344-7811
Facsimile (208) 338-3290

i 52;J..

A,~

. JUN 19 2009
CANYON COUNTY CLl!NC
T. CRAWFORD, DEPUTY

Attorneys for Plaintiffs
IN THE DISTRICT COURT OF THE THIRD JUDICIAL DISTRICT OF
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF CANYON
ASBURY PARK, LLC, an Idaho limited
liability company; and JOHN ESPOSITO,
an individual,
Plaintiffs,

Case No. CV 08-9740*C

AFFIDAVIT OF GREGORY G.
CARTER

v.

GREENBRIAR ESTATES
HOMEOWNERS' ASSOCIATION, INC.,
an Idaho non-profit corporation; DEBRA
HOBBS a/k/a DEBBIE HOBBS, an
individual d/b/a ACTION ASSOCIATION
rvfANAGEMENT COMPANY.
Defendant.
STATE OF IDAHO )
)ss.
County of Ada
)

GREGORY G. CARTER, being first duly sworn upon oath, deposes and says the
following:

AFFIDAVIT OF GREGORY G. CARTER P-1DMP/tls 20678-001/44063 0

~··· ••

000137

+

_.......... ~

f

r,

i

_.11;.

1.

I am an individual over the age of eighteen (18) and I make this affidavit of my

own personal knowledge.
2.

I am a professional land surveyor licensed and registered with the state of Idaho,

License No. 7729.

I am a surveyor with Idaho Survey Group, PC with offices at 1450 E.

Watertower Street, Meridian, Idaho 83642.
3.
Subdivision.

John Esposito hired Idaho Survey Group to prepare the plat for Greenbriar Estates
I was personally involved in the preparation of the plat.

When discussing the

layout for the subdivision with me, John explained that the storage shown as Lot 39, Block 1 was
not a subdivision common area but would remain under the ownership of Asbury Park, LLC as
the developer.
4.

Attached to my affidavit as Exhibit "A" is a copy of the document that was

recorded as the final plat for Greenbriar Estates Subdivision. While the plat diagram itself does
not indicate the ownership of Lot 39, Block 1, Note 8 included Lot 39 in a list of lots that were
"designated as common area lots and shall be owned and maintained by the Homeowner's
Association as established in the subdivision covenants."
5.

When the plat was prepared, a mistake was made when Lot 39 was included in

Note 8 to the Greenbriar Estates Subdivision plat. Lot 39 was never intended to be a common
area lot. It was so designated only by error.
6.

I must also point out that Note 8 is drafted so that the "subdivision covenants"

control how the lots will be owned.
7.

In July 2007, I was contacted by John Esposito. He pointed out the error created

by the inclusion of Lot 39 within Note 8 to be subdivision plat. Because I agreed that an error
AFFIDAVIT OF GREGORY G. CARTER P -2DMP/tls 20678-001/440630

0001.38

( ~·

had occurred, I prepared and recorded an Affidavit Authorizing Correction to Plat of Greenbriar
Estates Subdivision which was recorded in the records of Canyon County on July 31, 2007 as
Instrument No. 2007052893. A copy of that Affidavit is attached hereto as Exhibit "B" and
incorporated into my affidavit.
FURTHER YOURAFFIANT SAITH NAUGHT

SUBSCRIBED AND SWORN to before me this

.. ,., '1;.o11 .. - - ..

'\1'.\ifi.'-

231\j day of April, 2009 .
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NOTARY PUBLIC for Idaho
Residing at l3o1:St , Idaho
Commission expires:

5/9/ zooq

:
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AFFIDAVIT OF GREGORY G. CARTER P -3DMP/tls 20678-001/440630

000139

(.,.

CERTIFICATE OF SERVICE
/\.

rJ0,,-,t,

I HEREBY CERTIFY That on the _1_'1 day o f ~ . 2009, a true and correct copy of the
within and foregoing instrument was served upon:

Michelle Renae Points
Hawley Troxell Ennis & Hawley, LLP
P. 0. Box 1617
Boise, ID 83701-1617
Served by: Facsimile ~og~ 342 3821) and U.S. Mail

AFFIDAVIT OF GREGORY G. CARTER P -4DMP/tls 20678-001/440630

0001.40

R\IEY GROUP
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INSTRUMENT NO,

;2l)J7fJ5;1.893
AF.Fll>AVlT AUTHORIZING CORRECTION TO
PLAT OF GREENBRIAR. ESTATES SUBDIVJSlON

STAT£ OF IDAllO

)

COlJNn: OF Al>A

)

) !8

J. Grcgocy G. C:irti:r. a Professional L3nd Surveyor, licensed by the State of ldnho and
Asbwy ParJc. LLC, do hereby certify that the plat or Grcmbriar Estl&e& Subdivision, n::can.lcd in
the: o!r,ce of the Canyon County Recorder on September 13, 2005, in Boolc·J5 of Plats at Page 36,
lnstnuncnl Nu. 200560513 wos prepared by us. Since. the da~ of recording, c.lrafting errors were
discovered in Note 8 of Plat 'Notes on sheets 1 and 2 and on the desisnation of Lot 39 on sheet 2
of3.
This affidavit is for the purpose: of authorizing the ('.:myofi County Rccord~r to mukc
nolation un i;u.iJ plal eorrc.:ting these errors.

Note 8 on sheets I and 2 provitlc1o lhaL Luts 2. 8. 20, n, 3!1, 50, SI and 53, Block 1 arc
common an:u lo111 to be owned and maintained by tl,e 1" omcowners All:;uci.iLion and subjeci t.o I\
public utility c::iscmcnt. Lot J9 should not have been ·included in this note:. Lot 39 is a
Community Stomgc focility which ii: privately owned, lh additiw, Lot 39 on sheet 2 is
desigruited as RV ParkiJ\g l).Md Stnrnge. Lot 39 should be desis;natcd a& a Community Storage
Facility. This affidavit authorizes the Canyon County Jti:Gorder to make: corrections to Note Kon
sbCC'ts 1 and 2 ond 1o malci; a c.orrccrion to the designation ofY.ot 39 on sheet 2 :is follows:

NOTES ON SBEETS 1 AND l CUIUlKIIITLY RE!t,DS:
8. Lots 2, &, 20, '.12, 39, 50, Sl and 53, Block I are designated ai common :i.rca lots and
shldl be owned and rn:i.int.aincd by the Homcowncr's Allllo1.i111ion ~,. c.i;La'hlislied in the subdivisii:m
covcnant."I. Said Ioli an: llubject to publie utiUty easements.

No·n~ 8 ON SHEETS l

AND l SHOULD READ: ,

8. Lots 2, 8, io, 32, 50, 51 ,md 53. 'Rloclc I arc dcsi1,'ll.it1:d .is common area lotS ind shall
be: owned und m•intaincd by the Ilomeowncr1s Assoeiatie:tn.as cslubHshcd in the $\Jbdivision
covenants.. Said Jots arc subjccl lt• public utility caaenu:nL-.:.
-( :r,-

~ ::t:
.->~~

RV Parking ;inc.l'Sloragc

LOT 39 o·tr.SIGNA.TION ON SIU:ET Z SHOULD READ: :

C'!' ••

=":·"
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Ccmrnuniry Stor::igw! F&cilify
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An Idaho Limited Liabi\i\y Co,
foh11 /\. ESJ)osi10. M11nagcr

STATE OF IDAHO

P. 003/UUj

VE'j GROUP

oh'-o4-~0DT(TUEl 11: 19

c-.,.cgory ,. Caricr, PLS
ld.iho 11:crtificntion No. 7729 ·

)
) lit

COlJNTYOFADA

)

On thi.-. 2zL day ot· ~\~ 2007, before me, the undcrsi8lled, o Notary Public
in and for silid State. pi::n1onully appea~ Jolu1 A. Esposito, known or idffllificd to me lo be lhe
monoger or MbUTY Park. LLC. the pc:rson wbo cxc~tcd this instrument on behalf of !laid
comp11ny, and :1cknowh:dg,:d. tu fl\C 1ba1 such company executed the same.

STATEOl:JDAHO
COUNTY OF ADA

,,r - ~ .

On this :bL day
2007, bef~ me, lhc undi:riligncd, a NoL,ry Public
in 11ml for said ~late, pcrso~lly
Gregory G. C:i.T1cr, kno~ to me to be the person whose
nnmc is subsenhe:d to the within instrument, and acknowledged to me th.'l.t he eicccuu:d lhc ~mc,

i,;;;

JN WlTNESS WHEREOF,-! have bcrcumo :ict my hand l'nd a.fl1:t.cd my official sc11l 1 the
dny and yenr io this certificate 1irst :ibovc written.
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DAVID M. PENNY ISB #3631
COSHO HUMPHREY, LLP
800 PARK BLVD., STE. 790
BOISE, ID 83712
POBOX9518
BOISE, ID 83707-9518
Telephone (208) 344-7811
Facsimile (208) 338-3290

F I

A.~_,t.j..

JUN \ 9 2009
CANYON coUNTV CLIN<
T. CRAWFORD, DEPUTY

Attorneys for Plaintiffs
IN THE DISTRICT COURT OF THE THIRD JUDICIAL DISTRICT OF
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF CANYON

ASBURY PARK, LLC, an Idaho limited
liability company; and JOHN ESPOSITO,
an individual,
Plaintiffs,

Case No. CV 08-9740*C
AFFIDAVIT OF JARED SHERBURNE

v.

GREENBRIAR ESTATES
HOMEOWNERS' ASSOCIATION, INC.,
an Idaho non-profit corporation; DEBRA
HOBBS a/k/a DEBBIE HOBBS, an
individual d/b/a ACTION ASSOCIATION
MANAGEMENT COMPANY.
Defendant.
STATE OF IDAHO )
)ss.
County of Ada
)

JARED SHERBURNE, being first duly sworn upon oath, deposes and says the
following:

AFFIDAVIT OFJARED SHERBURNE P -1DMP/tls 20678-001/439930 4/16/09 3:59:53 PM
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1.

I am an individual over the age of eighteen ( 18) and I make this affidavit of my

own personal knowledge.
2.

During 2005 and 2006 I was a fifty percent (50%) owner of Jared Enterprises,

Inc., Rocky Ridge Group, LLC, and Rocky Ridge GB, LLC which collectively did business as
Rocky Ridge Homes. Mike Pearson was my business partner and owned fifty percent (50%) of
all the entities mentioned above.
3.

Over a period of time in 2005 and 2006, Rocky Ridge Homes, through the

business entities mentioned above, purchased all of the original ninety-four (94) lots in
Greenbriar Estates Subdivision No. 1 from Asbury Park, LLC as the developer.
4.

Prior to the purchase of the ninety-four (94) Greenbriar Estates lots, Mike Pearson

and I discussed the storage facility with Mr. Esposito as the owner and representative of Asbury
Park, LLC. From those discussions, it was clear to me that the storage facility was to be
privately owned by the developer and the relationship with lot owners would be as set forth in
theCC&Rs.
5.

While Mike and I were deciding whether to purchase lots in Greenbriar Estates, I

had the opportunity to review and comment on the Covenants, Conditions, and Restrictions
(hereinafter "CC&Rs") that were under consideration. Prior to us purchasing the original ninetyfour (94) lots in Greenbriar Estates Subdivision No. 1, I reviewed the provisions in the CC&Rs
regarding the storage facility. From reviewing the CC&Rs I understood that Asbury Park, LLC
as the developer would own the storage facility, not the subdivision Association. I understood
that each purchaser of a lot would be assigned a storage unit for which they would pay a
mandatory rental fee.

The rental fees would be collected by the Greenbriar Estates

AFFIDAVIT OFJARED SHERBURNE P -2DMP/tls 20678-001/439930 4116109 3 59 53 PM
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,.
Romcowncrs' ASS(Jeiation and then paid ,o Asbury Pirie as the developer. ·1 understood that the

obligation co make rentaJ fee payments on the lots commenoed with the purchase the lots.
6.

The Cc&Rs show tha1 they were recorded on October 4, 2005. Rocky Ridge

Homes through I.he various cntilics purchased all ninety-four (94) lolS after th.at date and oves a
paiod of time during 2005 and 2006. We agreed co purchase the nincly-four (94) lots in

Greenbriat Estates Subdivision No. I with the understanding and knowledge regarding lhe
storage facility as re4;itcd in my affidavit. As we pwchascd lots, we commenced paying the

storage rcntaJ recs.
FURTI-LER YOUR AFFIANT SAITII NAUGHT

A ffl DA\.'11' OfJA:IU:O $.HtfUUJR!\'t f' . J.
()MPJl!s 10673--00114) ~ ) 0 "11~ ) S!):SJ PM
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CERTIFICATE OF SERVICE

Ji

I HEREBY CERTIFY That on the
day of~t1oo9, a true and correct copy of the
within and foregoing instrument was served upon:

Michelle Renae Points
Hawley Troxell Ennis & Hawley, LLP
P. 0. Box 1617
Boise, ID 83701-1617
Served by: U.S. Mail

~ . . _ ::::s. ==DAVIDM. PENNY
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DAVID M. PENNY ISB #3631
COSHO HUMPHREY, LLP
800 PARK BLVD., STE. 790
BOISE, ID 83712
PO BOX 9518
BOISE, ID 83707-9518
Telephone (208) 344-7811
Facsimile (208) 338-3290

r~

A.~. 1

li.M.

. JUN 1g 2009
CANYON COUNTY OL!"K
T, CRAWFORD, DEPUTY

Attorneys for Plaintiffs
IN THE DISTRICT COURT OF THE THIRD JUDICIAL DISTRICT OF
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF CANYON
ASBURY PARK, LLC, an Idaho limited
liability company; and JOHN ESPOSITO,
an individual,
Plaintiffs,

Case No. CV 08-9740•C

AFFIDAVIT OF MIKE E. PEARSON

v.

GREENBRIAR ESTATES
HOMEOWNERS' ASSOCIATION, INC.,
an Idaho non-profit corporation; DEBRA
HOBBS a/k/a DEBBIB HOBBS, an
individual d/b/a ACTION ASSOCIATION
MANAGEMENT COMPANY.
Defendant.
STATE OF IDAHO )
)ss.
)
County of Ada

MIKE E. PEARSON, being first duly sworn upon oath, deposes and says the following:
1.

I am an individual over the age of eighteen ( 18) and I make this affidavit of my

own personal knowledge.
AFFIDAVIT OF MIKE E. PEARSON P -1DMP/tls 20678-001/439930 4/15/09 2:35:00 PM
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2.

During 2005 and 2006 I was a fifty percent (50%) owner of Jared Enterprises,

Inc., Rocky Ridge Group, LLC, and Rocky Ridge GB, LLC which collectively did business as
Rocky Ridge Homes. Jared Sherburne was my business partner and owned fifty percent (50%)
of all the entities mentioned above.

Jared and I were both involved in the day-to-day

management and operation of those entities.
3.

Over a period of time in 2005 and 2006, Rocky Ridge Homes, through the

business entities mentioned above, purchased all of the original ninety-four (94) lots in
Greenbriar Estates Subdivision No. I from Asbury Park, LLC as the developer. I understood
that John Esposito was the owner and manager of Asbury Park, LLC.
4.

Prior to the purchase of the lots, John Esposito informed me and Jared that

Asbury Park was going to develop a storage facility on one of the subdivision lots and that
Asbury Park as the developer would retain ownership of the storage facility. I understood that
each owner of a lot in the Greenbriar Estates Subdivision would have a storage unit assigned and
would be charged a mandatory rental fee that would be collected by the Greenbriar
Homeowners' Association and paid to Asbury Park as the developer. I knew that the obligation
to pay the rental fee would commence upon the purchase of the lots. It was clear to me that the
storage facility was not to be owned by the subdivision Association.

5.

With knowledge of the terms regarding the storage facility as set forth in this

Affidavit, the original ninety-four (94) lots in Greenbriar Estates Subdivision No. 1 were
purchased from Asbury Park with the closings on the purchase of the lots spread over a period of
time during 2005 and 2006. As we closed on the purchase of lots in the Greenbriar Estates
Subdivision, we commenced the payment of the storage rental fees.
AFFIDAVIT OF MIKE E. PEARSON P -2DMP/tls 20678-001/439930 4/15/09 2:35:00 PM
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FURTHER YOUR AFFIANT SAITH NAUGHT

Re ng at ,S.;se- • Idaho
ommission expires:

61.,.; /
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CERTIFICATE OF SERVICE

I HEREBY CERTIFY That on then day of ~009, a true and correct copy of the
within and foregoing instrument was served upon:

Michelle Renae Points
Hawley Troxell Ennis & Hawley, LLP
P. 0. Box 1617
Boise, ID 83701-1617
Served by: ~ and U.S. Mail

~
DAVIDM.PE~

AFFIDAVIT OF MIKE E. PEAQSON P -4DMP/tls 20678-001/439930 4/15/09 2:35:00 PM
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